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PREFACE. 



r\F the many difficulties which surround the student of 
English law those to which Joint Bights and Liabili- 
ties give rise are not among the most serious or important ; 
but they are among the most puzzling. As examples of 
them we may instance the following : — 

" A. and B. and each of them agree with J. S." This is 
a joint and several contract (p. 6). But *' J. S. agrees with 
A. and B., and each of them '* is anything rather than a 
joint and several contract (p. 8). Joint and several con- 
tractors are each and all liable (p. 35) ; so are joint wrong 
doers (p. 56) ; yet a mere judgment against one of the 
former is no bar (p. 36), while a mere judgment against 
one of the latter is a complete bar, to an action against the 
others (p. 57). One of two joint tenants or tenants in 
common can bring an action for trespass and recover 
damages according to his interest (p. 62) ; but suing alone 
on a covenant to repair the same party would infallibly 
have been non-suited in former days (pp. 11, 15). How 
will he fare now? We cannot say for certain. But 
there is no doubt whatever that if a covenantee sues one 
of two covenantors he may recover judgment for the whole 
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VI PRBSFACE. 

debt or damages unless the defendant takes a particular 
form of objection (p. 26). 

Perhaps these instances are enough without alluding to 
the complications which arise on the death of one of 
several co-contractors, complications which the Court of 
Chancery has certainly not simplified. 

Of those who are confronted with these difficulties 
some seek their explanation from the practising barrister 
in whose chambers they are reading, or the lecturer 
whose classes they attend ; a few, more independent, have 
recourse to the library of their Inn, where they search the 
Index of Subjects for the heading Joint Eights, or Joint 
Liabilities, and find nothing. Like all our law, the law on 
this subject is to be found somewhere, but where ? To 
gather it from the reports is a task so lengthy and 
laborious as to be out of the question for the student. As 
yet he knows too little of WilHams' Saunders, and perhaps 
less of Piatt on Covenants, or Dicey on Parties to Actions, 
and even in these works he will not find the subject dealt 
with as a whole. Such being the position of the student, 
if this small treatise should serve him as a guide in his 
investigations the object of its author will be attained. 

A number of the cases cited are no doubt of considerable 
antiquity. For this, however, it is not thought necessary 
to offer any apology, because in old days the minds of 
lawyers were more familiar with the subject, more keenly 
alive to the difficulties, and more accurately analytical in 
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the solution of them than they are now, for the reason 
that formerly the consequences of a mistake were much 
more serious than they are at present. When the non- 
joinder of plaintiffs was matter for demurrer, while non- 
joinder of defendants was not, pleaders realized more 
clearly what is meant by a promise to two persons on the 
one hand and a promise by two persons on the other than 
they do now under the regime of Eules of Supreme Court, 
Order XVI., which in dealing with both cases in the same 
words, seems to imply that the two are analogous. It is not 
uninteresting to note the phases through which the law 
on the subject has passed : the first in which contractors 
and contractees were treated alike in being sued and 
suing ; the second when ** the clean ploughshare of 
dividing mind** separated the one from the other; and 
the last when easy going methods of pleading do 
already in part, and may yet entirely, plunge the 
subject back into that state of confusion in which we first 
find it. 

W. H. G. 
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Joint IRtGbts anb Xtabtltttes. 



CHAPTEE I. 

It is not at first sight obvious that whereas a promise 
by two persons and each of them is a joint and sever al 
promise on which either or both may be sued, a promise 
to two persons and each of them is a joint promise only on 
which both must sue. Nor is it obvious that on a promise 
by two a cause of action lies against one, while on a 
promise to two no cause of action lies by one. Again, the 
questions "What is, and "What is the reason of, the 
difference in effect between a judgment (i.) against one of 
two joint contractors; (ii.) against one of two joint and 
several contractors ; (iii.) against one of two joint tort- 
feasors, are questions which it is not easy to answer at all, 
and perhaps impossible to answer satisfactorily. These 
and many other difficulties and peculiarities in the law of 
joint rights and liabihties have suggested the following 
treatise, which, if it attains its object, will go some way 
towards explaining some of them, and if it does not will 
at least call attention to them. Of joint rights and* 
liabilities, including in that term those which are jointv 
and several, by far the largest and most important class ( 
consists of those which arise out of contract, and this/ 
class will consequently take up most of our attention. 
Those liabilities and rights which arise out of joint torts 
will be dealt with later. 

J.B. B 
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Rale I. — The most importaait rule, failure to grasp 
which is responsible for most of the confusion which 
surroimds us in our first survey of this region of law, is 
that a promise by two or more persons to perform an act 
is a promise that they or some or one of them will 
perform it (a) ; but a promise to two or more persons to 
perform an act is not a promise to them or some or one of 
them, but a promise to them all, to perform it (6). In 
the former case the promise may be performed by one, 
in the latter the promise cannot be enforced by one. In 
the former case the partieq to the agreement contemplate 
that the obligation may be discharged by one, for ^ pian 
who agrees in conjimction with others to pay A. a sum of 
money does not agree with A. that he will only pay the 
sum in such conjunction and not otherwise ; hia agree- 
ment with A. is to pay the money, either with the others 
or, if they will not join, without them ; in fact as between 
him and A, the material part of the agreement is that 
which provides for the payment, not that which provides 
for the association of the debtors. It is only to secure the 
payment that this association is material to A., to whom 
the payment is the end and the associatioA only a means 
to that end. There is frequently between the debtors an 
agreement that payment shall be made by them conjointly 
and not otherwise, and this agreement gives rise to a right 
of contribution against his co-debtors to any one who has 
paid the whole debt, A joint agreement by several to 
perform an act may therefore be resolved into an agree- 
ment by all or some or one of them to do it, and an 
agreement among themselves, as to how the expense of 
performance is to be borne between them. 

{a) Addison v. Gibson, 10 Q. B. 106 ; 16 L. J. Q. B. 165 ; 11 Jur. 654 ; 
Caldwell v. Beckey 2 Exch. 318. 
(b) Bolls V. Yate, Yelv. 177. 



CONTRACTS. 3 

The case of an agreement by one person to pay a Bum 
to two is very different. It is clear that an obligation 
to pay a debt to the joint accoimt of two or more persons 
does not involve an alternative obligation to pay it to the 
separate accomit of any. True, it seems to be the law 
that payment to one of three may be pleaded as payment 
to the three, even when made to the separate account of 
the one and in fraud of the others. The reason seems to 
be that the one who has been paid cannot sue again, and 
the others cannot recover without him. This, however, 
leaves intact the distinction between an obligation to one 
and an obligation to several. Payment to two persons 
and payment to one are different and inconsistent things, 
and a promise to two and a promise to one are equally 
different and inconsistent. 

Rale 11. — One cause of action on joint promise. — 

Another important rule, which decides a number of 
questions the answer to which is not at first sight very 
clear, is this ; that on a joint contract there is only one 
cause of action as between contractor and contractees. 
If to many persons this rule appears a truism, there are 
others for whose benefit Parke, B. and Bowen, L.J., 
thought it not unworthy their while to state it (c). These 
two rules properly imderstood will serve us as high roads 
through the tracts we are about to traverse. 

What is a Joint contract. — There can be nothing more 
clear than that the question whether a contract is joint, 
several, or joint and several, is a question of the construc- 
tion of the contract; but there are few things clearer 
than that a general rule like the above, unillumined by 
authority, is but a very blind guide. We mlist therefore 
advance a Uttle further and draw attention to a few par- 
ticular rules. The subject presents two different aspects, 

(c) Kingy, Hoare, 13 M. & W. 494 ; 2 D. &L. 382 ; 14 L. J. Ex. 29 
In re Hodgson, Beckett v. Bamsdale, 31 Ch. D. 177 ; 55 L. J. Ch. 241 ; 
54 L. T. 222 ; 34 W. R 127. 

B 2 
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according as it is viewed from the standpoint of the 
contractors or the contractees. And the difference is due 
to the fundamental distinction above mentioned between a 
promise hy two to perform an act and a promise to two to 
perform an act. The former promise is well performed if 
performed by one alone, but the latter is not performed if 
performed for the benefit of one alone. Accordingly we 
must expect to find that a contract by two is very often, 
while a contract with two is seldom, if ever, a joint and 
several contract. This is the first application of our first 
rule. 

GontraotoFS. — Let us begin by considering these con- 
tracts from the point of view of the contractors. If the 
words or writing purport simply that the contracting 
parties bind themselves or covenant, without more, the 
obligation or covenant is joint only, and not several {d). 
As if two men make a man their factor this is a joint 
contract, and so if one of the two dies the survivor alone 
must sue the factor, and should not join the executor of 
the deceased, for the remedy survives (e). A covenant in 
these words, ** P. F. Laporte and J. H. Eeynolds, for 
themselves and their several heirs, &c., covenant, promise, 
and agree with the said J. Copland, his heirs, &c., that 
they, the said P. F. Laporte and J. H. Eeynolds, their 
heirs, etc., will duly pay or cause to be paid*' the rent 
reserved. . . . "And, further, that he, the said P. F. 
Laporte, his executors, &c., will maintain and keep the 
said premises" in good repair, is a joint covenant by 
Laporte and Eeynolds that both will pay the rent, and 
that Laporte will keep the premises in repair, and 
accordingly it was held that they were both liable to be 
sued if the premises are out of repair (/). 



(d) Simpson v. Vaughan, 2 Atk. 31 ; Copland v. Laporte^ 3 A. & E. 
517. 

fe) Martin v. Crump, 1 Ld. Raym. 340. 
/) Copland v. Lapoi'te, 3 A. & E. 517. 



t 
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White Y. Tyndall.— The case of White v. Tyndall (g) 
may be regarded as the leading case in modem times upon 
this part of the subject. There certain land was demised 
by a lessor to George "White and Albert White, their 
executors, etc., to have and to hold the premises unto the 
said George White and Albert White, their executors, etc., 
as tenants in common, and not as joint tenants, they the 
said George White and Albert White, their executors, etc., 
yielding and paying the yearly rent of £150 by half-yearly 
instalments. The covenants to pay rent and to repair 
were in the following form : — *' The said George White 
and Albert White do hereby, for themselves, their 
executors, etc., covenant, promise, and agree to and with 
the said Eichard Pope, his executors, etc., in manner and 
form following ; that is to say, that they the said George 
White and Albert White, or some or one of them, their 
executors, etc., shall and will from time to time, and at 
all times during the term hereby demised, well and suffi- 
ciently satisfy, content, and pay unto the said Eichard 
Pope, his executors, etc., the] said hereinbefore reserved 
yearly rent upon the days and times herein reserved for 
the payment thereof. Aiid shall and will during the con- 
tinuance of the term hereby demised well and sufficiently 
support and keep the said premises hereby demised in 
good and sufficient tenantable order, repair, and condition." 
George White died. The reversion on the lease became 
vested in Tyndall, who sued Albert White and the 
executors of George White for rent in arrear and breach 
of covenant to repair, both causes of action accruing after 
the death of George White. The executors pleaded that 
they had assigned their interest in the lease to a third 
person, and had paid rent and performed the covenants 
up to the date of the assignment. 

The plaintiffs demurred on the ground that the 
covenants were several and not merely joint. We 

(^f) 13 App. Cas. 263 ; 58 L. T. 741. 
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venture to think that the argument for the appellants 
in this case is a most valuable and accurate statement 
of the law. It convinced the House of Lords, who over- 
ruled the Court of Appeal in Ireland, that the covenant 
was joint and not several, and that the executors were 
not Uable. 

" They op one of them." — If two covenant generally jfor 
themselves without any words of severance, or that they 
or one of them shall do such a thing, a joint charge is 
created, which shows the necessity of adding words of 
severalty where the covenantor's liability is to be confined 
to his own acts (A). The words "or one of them " do not 
sever the contract, but merely express what is imphed in 
the words that ** they will do such a thing," for a promise 
by two or more to perform an act is a promise that they 
or some or one of them will perform it (Rule I). 

Joint and seireral. — *^ We bind ourselves, our heirs, 
executors, and administrators, and each of us bindeth 
himself, his heirs, executors, and administrators," is a joint 
and several contract (i). In Bohinson v. Walker (j) it 
was " agreed by all that ohligamus nos et utrumque 
nostrum was joint and several; but Solt, C.J., declared 
that he thought there might be a diversity between A . et 
B, conveniunt et quilibet eorum convenit and A. et B. con- 
venmnt pro se et qtcolibet eorum; for in the first quilibet 
eorum convenit expressly severs the lien, but pro quilibet 
eorum seems to go to the thing to be done ; that is, that 
they both or either of them would do it ; and one may 

Qi) Piatt on Covenants, p. 117. Mohimon v. Walker^ 1 Salk. 393 ; 7 
Mod. 154. 

(i) 1 Wms. Saund. 164 a. note (b) ; Northtmberland v. Errington, 
6 T. K. 522 ; Mansell v. Bwredge, 7 T. K. 362. 
(j) 7 Mod. 154; 1 Salk. 898. 
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covenant that he or A. will do such a thing. So if two 
covenant that they or one of them shall do such a thing 
that is a joint covenant only^ and the word conveniunt and 
not ^ro qtu)libet eorum makes the lien/' 

The above is the typical form of a joint and several 
contract, and every form of words which is equivalent to 
that form imposes a joint and several obligation. As 
examples of such forms may be taken promissory notes 
and guarantees signed by partners in the firm name^ smd 
also in the nsunes of the individuals composing the 
firm (Je). 

" They and every of them.** — ^Again, where A. and B. 
covenanted with C. for themselves and every of them that 
if they should renew a certain lease they would assign the 
term to C, and A. died, and the covenant being broken, 
C. sued the executor of A. ; it was objected that this was 
a joint covenant and so ought to survive in charge to B. 
But the Court held it joint and several, " for every one of 
them " is as much as " for each of them " (Z). 

A strong case of a joint and several covenant will be 
found in Bums v. Bryan (m), where a mineral lease was 
made to L. and M. and the survivor of them. The lessees 
were th^efore entitled jointly. They, however, bound 
themselves and their respective heirs, executors, and 
successors, all conjunctly and severally, to pay the rent. 
L. became bankrupt, and M. died, and it was held that 
M.*s representatives, though they had no interest in the 
lease, which survived to L., were none the less liable to 
pay the rent. 

Ck>ntFacteeB. — So much from the point of view of 
the contractors. Viewed from the standpoint of the 

(/c) Sxparte floHey, In re Jeffery^ L. Ri 7 Oh. 178 I 41 L. J. Bky, 9 1 
26 L. T. 728 ; 20 W. R. 223. Ex parte Sardmg, In re Smithy 12 Ch. D. 
567 ; 48 L. J* Bky. 116 ; 41 L. T. 617 ; 28 W R 158* 

(0 Mc^ V. Wood/uxxTdf Freem. 248. (w) 12 App. Oka. 184. 
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contractees the subject presents a different appearance. 
For though the obligation of the contractors may be joint, 
several, or joint and several, the right of the contractees 
may be joint or several, but certainly could not formerly, 
and probably cannot now, except perhaps in one instance 
to be mentioned hereafter, be both joint and several (n). 
This rests upon the fundamental distinction between an 
agreement by two and an agreement with two. 

An agreement with two is either an agreement with both 
jointly or an agreement with each severally, and cannot 
be with both and with each and yet be the same agreement. 

In an agreement by A. and B. and each of them to pay 
501. , the agreement by both and by each is the same, to 
pay 50Z., but an agreement with two, and each of them to 
pay 50Z., tmless it comprises two agreements, to pay 50Z. 
to the joint account of both and 501. to the separate 
account of each, must mean one of two things, either an 
agreement with each or an agreement with a separate and 
distinct entity composed of both (o). 

The Court has to discover which of these alternatives 
the parties intend. The first point to be noticed is that, as 
the same agreement cannot be at once joint with both and 
several with each of the covenantees, the words "and each 
of them " have little or no effect in a covenant with two 
covenantees and each of them. For, taken by themselves, 
the words "with the said covenantees " would make a 
joint covenant, after which the words "and each of them" 
would be repugnant and void. This construction, how- 
ever, will not prevail until after the Court has tried and 
failed to find some indication as to which of the alternatives 
the parties really intend. 

Interest of the contractees. — The interest of the 
covenantees often yields a clue, and is therefore a very 

(n) Slvngshfs Case, 6 Eep. 18, b. ; Bradbwme v. Botfield, 14 M. & W. 559 j 
14 L. J. Ex. 330. (o) RoUs v. Yate, Yelv. 177, 
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importaait factor in the discussion. In fact where the 
words are capable of being construed either way the 
interest of the covenantees decides in which way they shall 
be construed, and if the interest is joint the covenant is 
joint ; if several the covenant is several (p). 

This is well explained in Slingsby's Case (g), where the 
defendant covenanted with several, of whom the plaintiff 
was one, et cum qtLolibet et qualibet eomm that he was 
solely seised of a certain rectory. Judgment was given 
for the plaintiff in the King's Bench. On a writ of error 
this judgment was reversed on the ground that the other 
covenantees ought to have joined in the action. " "When 
it appears by the declaration that every of the covenantees 
hath or is to have a several estate or interest, there, when 
the covenant is made with the covenantees * et cum quolihet 
eorumy' these words * cum quolihet eorum ' make the covenant 
several in respect of their several interests. As if a man 
by indenture demises to A. Blackacre, to B. "Whiteacre, to 
C. Greenacre, and covenants with them * et quolihet eorum ' 
that he is lawful owner of all the said acres, in that case in 
respect of the said several interests by the said words 
* et cum quolihet eorum ' the covenant is made several ; 
but if he demises to them the acres jointly then these 
words ' cum quolihet eorum ' are void, for a man by his 
covenant (unless in respect of several interests) cannot 
make it first joint and then make it several by the same or 
the hke words, ' cum quolihet eorum ' ; for although sundry 
persons may bind themselves et quemlihet eorum, and 
so the obligation shall be joint or several at the election of 
the obligee, yet a man cannot bind himself to three and to 
each of them to make it joint or several at the election of 
several persons for one and the same cause, for the Court 

(p) Piatt on Covenants, 123 ; Slmgshfs Case, 5 Rep. 18, b. ; Shepherd^s 
Touchstone, p. 166 ; Sorshie v. Park, 12 M. & W. 146 ; 13 L. J. Ex. 9. 
(q) 5 Rep. 18, b. 
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would be in doubt for which of them to give judgment, 
which the law would not suffer as was held in 3 H. 6, 
44 b." 

And it has been laid down in a work of almost conclusive 
authority that— 

" Though a covenant be joint and several in the terms 
of it, yet if the interest and cause of action be joint the 
action must be brought by all the covenantees ; on the 
other hand, if the interest and cause of action be several 
the action may be brought by one only " (r). 

Examples. — ^It is now thought advisable to consider a 
few instances in which the interest of the covenantees has 
determined the construction of the covenant. 

In Saddon v. Ayres (s), a covenant by six continuing 
directors of a company to indemnify five retiring directors 
was held to be a several covenant with each of the latter, 
and accordingly that one of the latter, who had been 
placed on the list of contributories and made to pay calls, 
was entitled to sue on the covenant without joining his 
co-covenantees ; Lord Campbell, L.C.J., laying down the 
law that where there are separate interests through many 
covenantees, there the covenants are several, unless the 
words unequivocally show the meaning to be that the 
covenant shall be joint (Q. 

Where, therefore, the defendant by a deed, which recited 
grants of two separate annuities, one to A. and the other 

(f) Notfes to Wms. Saund. VoL I. ; Sccleston v. Clipsham, ed. 1871, 
p. 162. 

(«) 1 E. & E. 118 \ 28 L. J. Q. B. 105 ; 32 L. T. 145 ; 23 Jur. 40a 
See also Poole v. Hilly 6 M. & W. 836 ; 9 Dowl. P. C. 300 ; Owaton v. 
Ogle^ 13 East, 538 ; Servante v. JameSy 10 B. & C. 410 ; 5 Man. & By. 299 ; 
MUh V. LadbroJce, 1M..&Q. 218 ; 7 Scott, N. R. 1005 ; 13 L. J. C. P. 122 ; 
8 Jur. 247. 

(t) See also James v. Emaryy 2 J. B. Moore, 196 ; 6 Price, 62)3 ; 
8 i'aunt. 246 ; 1 Wms. Saund., Notes to EceleeUm r. CUpshdimy p. 162, 
ed. 1871, where all the cases on this point are collected. 
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to a third person, covenanted with A. and the third person 
to pay the annuities or either of them in case of default 
by the grantors, and A. died; it was held that A.'s 
executor could sue the defendant. For the interests of A. 
and the third person being several, the covenant by the 
defendant to pay the annuities or either of them was 
several also (u). 

Joint tenants. — ^Joint tenants are seised not only of 
their respective shares per mie, but also of the entirety p^r 
tout (x). The rent reserved enures jointly to all the 
lessors (y), and they ought properly to join in an action of 
debt to recover it (Jt), or in an avowry to an action of 
replevin, for an avowry is in the nature of an action, and 
is a demand in law of the rent (a) . And 6o joint tenants 
usually concur in demising with one reddendum, the 
lessee's covenants being entered into with them and their 
heirs and assigns^ or their executors, administrators^ and 
assigns, according to the nature of the reversion, but 
without any words of severance (6) . These are of course 
joint covenants. 

Tenants in common. — ^But it is not always so easy to 
decide the nature of the covenantees' interest. The case 
of tenants in common has been frequently considered. If 
the defendant *' covenants with the said A. and B.,'* who 
are tenants in common, what are the rights of A. and B. 
on a breach of the covenant? Now the interest in 
tenants in common is joint as to the possession though 
they hold by separate titles. 

Covenant to pay rent. — ^Formerly if two tenants in 
common made a lease of their tenements to another for a 

(u) Wiiheri v. Bvrchom^ 3 B. & 0. 264; 6 D. & R, 106 ; Palvn^ v. 
afpa/rtkott, 4 M. & a 187 ; 4 Scott, N. B« 74d« 
(») Litt. sect ^88« {y) Oo. Lit 47 «l 214 a. 

(») Pullen V. Palmer^ 6 Mod. 72, 151 ; Litt sect 311 ; Co. Lit 180 b. 
(a) Carth. 328. (() Piatt dn Leases, Vol. L, p. 126. 
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term of years rendering to them a rent, if the rent were in 
arrear the tenants in common had "an action of debt 
against the lessee and not divers actions, for that the 
action is in the personalty ** (c). 

It seems clear, however, that the more modem doctrine 
was that tenants in common who made a lease rendering 
rent could join or sever in an action of debt for the rent 
at their option (d). If the lease were made by one lessor 
whose estate became vested in several tenants in common 
the rent could be apportioned, and each tenant in common 
could sue for his apportioned share (e), or they might join 
in an action of debt for the whole rent (/). 

So far, therefore, as concerns rent due otherwise than 
under a covenant to pay it, it would seem that tenants in 
common could sue jointly or severally for the whole or 
their apportioned share at their election. Their interest 
was joint as to the whole rent, and several as to the share 
of each. It remains, therefore, to consider how far this 
interest will force its joint and several character upon the 
Court which has to construe a covenant with two tenants 
in common to pay the rent. 

"Where tenants in common concurred in granting a 
lease, each of them used formerly to demise, according to 
his respective estate and interest, the instrument contain- 
ing one habendum of the whole estate, but a separate 
reddendum to each of the lessors and a separate covenant 
for payment of the rent. Under a lease in this form the 
lessors were obliged to bring separate actions of debt for 
their respective portions of the rent, or of covenant for 
damages in respect of their several shares. Mr. Piatt 

(c) Littleton, sect. 316. 

(d) Godbolt, 283 f ol. 404 ; Midgd&y v. Lovelace, Cartli. 289 ; S. C. 
Holt, 74 ; Maniin v. Crompe, 1 Ld. Eaym. at p. 341. Bum v. Oom- 
bridge, 1 M. & R 639, did not decide the opposite. Piatt on Leases, 
voL I. p. 133. 

(e) 2 Inst. 504. (/) Harrison v. Bamley, 5 T. R. 246 at p. 249. 
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therefore recommended {g) that the demise should be 
joint, with one reddendum of the entire rent to the 
lessors, simply, which will not prevent their taking it as 
tenants in common, the rent following the reversion 
(Litt. 314 ; Co. Litt. 197 a.) and a covenant with them 
for payment, "in which case," he says, "they may join 
in an action of covenant, or sue separately in debt, at 
their option." It seems probable therefore that a covenant 
with two tenants in common to pay rent would have 
been construed as a joint covenant, upon which both 
covenantees would have had to sue. But however this 
may be, the common form at the present day is as 
follows: — "The lessee doth hereby covenant with the 
lessors, their heirs and assigns, and as a separate covenant 
also with each of the lessors, his heirs and assigns, that 
the lessee, his executors, administrators, and assigns, will 
during the said term pay the said rent, etc." Here, the 
words being joint and several, and the interest not other- 
wise, it is conceived that the lessors may sue all together 
for the whole rent or separately for their respective 
shares; and if this case offends against the rule that a 
covenant cannot be both joint and several with the 
covenantees, it is due to the peculiar rights of tenants in 
common to the rent due on a lease. 

Ck>-paFceneFS. — The rights of co-parceners are for the 
most part analogous to those of tenants in common ; for 
though they come midway between joint tenants and 
tenants in common, so that they must avow or sue jointly 
for the whole rent unless the rent is severed (A), still a 
very slight evidence of intention to sever wiU be sufficient 
to enable them to sue separately (*). 

Covenant to repair. — There are, however, other reserva- 
tions and covenants in the subject matter and performance 

(g) Piatt on Leases, p. 136. 

QC) Decharms v. Horwood, 10 Bing. 526 ; 4 M. & Scott, 400. 

(i) See Piatt on Leases, p. 137. 



14 JOIKT RIGHTS AND LIABILITIES. 

of which tenants in common have not the same interest 
as they have in the payment of rent. This may be seen 
from the following passage from Littletou (Jc) ;^— 

*• If there be two tenants in common of certain lands in 
fee, and they give this land to a man in tail, or let it to 
one for term of life, rendering to them yearly a certain 
rent and a pomid of pepper, and a hawk or a horse, and 
they be seised of this service, and afterwards the whole 
rent is behind, and they distrain for this, and the tenant 
maketh rescue ; in this case as to the rent and pound of 
pepper th^y shall have two assises, and as to the hawk or 
horse but one assise. And the reason why they shall have 
two assises as to the rent and pound of pepper is this, in 
so much as they were tenants in common in several titles, 
and when they made a gift in tail or lease for life saving 
to them the reversion and rendering to them a certain 
rent, etc., such reservation is incident to their reversion ; 
and for that their reversion is in common, and by several 
titles as their possession was before the rent, and other 
things which may be severed, and were reserved to them 
upon the gift or upon the lease, which are incidents by the 
law to their reversion, such things so reserved were of the 
nature of the reversion. And inasmuch as the reversion 
is to them in common by several titles, it behoveth that 
the rent and the pound of pepper, which may be severed, 
be to them in common and by several titles. And of this 
they shall have two assises, and each of them in his assise 
shall make his plaint of the moiety of the rent, and of the 
moiety of the pound of pepper. But of the hawk or of 
the horse, which cannot be severed, they shall have but 
one assise, for a man cannot make a plaint in an assise 
of the moiety of a hawk, nor of the moiety of a horse, etc. 
In the same manner it is of other rents and of other 
services which tenants in common have in gross by divers 
titles." 

(k) Sect. 314. 
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" The analogy of this case" said Byles, J., in delivering 
the judgment of the Court of Common Pleas (Z), "to the 
pase of a covenant with two tenants in common to repair 
a house, in every brick whereof they are jointly interested, 
and more especially to such a covenant to repair aft^Jf 
notice, is too striking to require further illustration," 

Accordingly it has been held many times in former days 
that a covenant to repair made ** with them and each and 
every of them, their and each and every of their heirs, 
etc.," was nevertheless a joint covenant, for breach of 
which all the surviving tenants in common must si;q (n^f 
until the covenajit was severed (n) . 

Where, however, a covenant has been made originally 
with one lessor, whose interest subsequently vests in two 
or more tenants in common, the covenant is severed, and 
each of the tenants in common can sue for breach of it, 
and recover damages according to his interest (o), They 
can also join in an action and recover the whole damages, 
which will then be apportioned betweeli them (p). 

Form of coTenant to repair. — In a modem conveyance 
the form of a covenant with two tenants in common to 
repair is similar to that of a covenant to pay rent, and runs 
as follows: "A. covenants with B. and C, and, as a 

(0 Thompson v. Eakewill, 19 C. B. (n.s.) 713 ; 35 L. J. C. P. 18 ; 

13 L. T. (N.s.) 989 ; 14 W.R. 11 : 11 Jur. (n.s.) 732. 

(m) Foley v. Add&nhrokey 4 Q. B. 197 ; 3 G. & D. 64 ; 12 L. J 

Q. B. 163 ; 7 Jur. 234 ; Bradhwme v. Botfield, 14 M. & W. 559 ; 

14 L. J. Ex. 330; Thompson v. Hakewill^ 19 C. B. (n.s.) 713 ; 35 L. J. 
C. R 18 ; 13 L. T. (n.s.) 989 ; 14 W. R. 11 ; 11 Jur. (n.s.) 732, 

(n) Badeley v. Vigwrs, 4 E. & B. 71 ; 23 L. J. Q. B. 377 ; 1 Jur. 
(n.s.) 159. 

(o) Twynam v. Picka/rd^ 2 B. & A. 105 ; Simpson v. GloAjton, 4 Bing. 
N. C. 758 at 781 ; 6 Scott, 469 ; Ackroyd v. Biggs, 14 W. R. 25 ; 13 L. T. 
(N.S.) 521 ; Roberts v. HoUand [1893] 1 Q. B. 665 ; 62 L. J. Q. B. 621 ; 
41 W. R. 494. 

(p) Kitchen v. Buckkyy 1 Lev. 109 ; Order XVI. r. 1. 
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separate covenant, with each of them, that he will keep 
the demised premises in good and substantial repair." 
Now, according to the authorities, this is a joint covenant, 
for breach of which both tenants in common must, until 
severance of the covenant, sue together. For their interest 
in the covenant is joint (g), and, therefore, as regards the 
form in which it is drawn, the words "with each of them " 
have no effect (r), nor have the words " as a separate 
covenant " any greater force, for the covenant cannot be 
both joint and several (s). It is possible, however, that 
the law may have insensibly changed, and that if B. 
and C. were tenants in common each of them might now 
recover in proportion to his interest. 

If analogies are wanted for this position they will be 
found in the case of tenants in common suing severally for 
trespass (0, or on a covenant made with one who was their 
predecessor in title (u). If, however, this construction is 
to prevail in the future, it must be placed upon its true 
basis, that of a change in the law, for it cannot be 
reconciled with the law as it stood before the Judicature 
Acts. 

A step in this direction has been taken by the legislature 
in the Bankruptcy Act, 1883 {x), which enacts that 
" Where a bankrupt is a contractor in respect of any 
contract jointly with any other person or persons, such 
person or persons may sue ... in respect of the 
contract without the joinder of the bankrupt." The 
statute does not declare what damages may be recovered 

(q) Thompson v. HaketoUl, 19 C. B. (n.s.) 713 ; 35 L. J. C. P. 18 ; 
13 L. T. (n.s.) 989 ; 14 W. R. 11 ; 11 Jur. (n.s.) 732 ; see also Foley v. 
Addmbroksy 4 Q. B. 197 ; 3 G. & D. 64 ; 12 L. J. Q. B. 163 ; 7 Jur. 234. 

(r) EccUston v. Clipsham, 1 Wms. Saund., ed. 1871, p. 162. 

(s) Sliiigsby's Casey 5 Rep. 18, b. ; Bradbume v. Botfiddy 14 M. & W. 
559 ; 14 L. J. Ex. 330. 

(t) Posty p. 62. 

(m) Antey p. 15. (x) 46 & 47 Vict. c. 52, s. 114. 
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in such an action. But it should seem in principle that 
damages only according to the interest of the plaintiff, and 
not the whole debt or damages, could be recovered. 

Unilateral interest. — In the foregoing instances, to 
return from this digression, all the covenantees have 
beneficial interests of their own. "Where this is not the 
case, for instance where a covenant is made with two to 
do something for the benefit of one, must the two then, or 
may the one, enforce the covenant ? One would predict 
that where the interest of the covenantees failed as a 
guide we should fall back on the words to determine the 
nature of the covenant. There is, however, a considerable 
conflict of authority on this point. Thus, in Tippet v. 
Hawkey (y), Tippet, the elder, and his son, covenanted 
with John Hawkey to sell and convey land to him free 
from all incumbrances. The covenant continued: **Item, 
it is agreed between the parties that the said Hawkey 
shall pay to Tippet the younger " so much money. 

The action was brought in the name of both. 

Upon a demurrer to the declaration it was held ill, for 
the duty is vested in Tippet the younger, and he only ought 
to have brought this action. 

It may be doubted whether this case was rightly decided; 
the beneficial interest no doubt vested in Tippet the 
younger, but the words *'it is agreed between the parties,** 
i.e., between Tippet the elder and his son of the one part, 
and John Hawkey of the other, make a joint contract 
with Tippet the elder and his son. 

In Anderson v. Martindale (z) it was held that a 
covenant with A. and also with B. to pay an annuity to 
A. during B.'s life is a joint covenant to A. alid B., in 
which they have a joint legal interest, although the benefit 
be for A. only ; and therefore on the death of A. the right 

(y) 3 Mod. 264. {%) 1 East. 497. 

J.B. C 
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of action survives to B., and A.*s administrator cannot 
sue on the covenant (a) . 

In Hophmson v. Lee (6), the defendant in consideration 
of money advanced by the plaintiff out of funds which he 
held as trustee for A. H. 0., covenanted with the plain- 
tiff, and also, as a separate and distinct covenant, with the 
said A. H. C, that he would pay to the plaintiff interest 
on the sum advanced. The plaintiff alone sued on the 
covenant, and was nonsuited. 

In Keightley v. Watson (c), Keightley had agreed to sell 
certain land to A. A. Dobbs, and Dobbs had agreed to sell 
the same land to the defendants. Accordingly a deed was 
executed which contained the covenant in question. The 
defendants for themselves, their heirs, etc., covenanted 
with Keightley, his executors, etc., and as a separate 
covenant with Dobbs, his executors, etc., that they the said 
defendants, their heirs, etc., would pay to Keightley, or to 
Dobbs in case Keightley should have been paid his purchase 
money by Dobbs under the former agreement, the sum of 
d66,000. And further that the defendants, their heirs, etc., 
would in the meantime and until the sum should be paid 
off, pay to Keightley interest on so much of the purchase 
money as should from time to time remain unpaid. 

The breach was the non-payment of this interest, and 
Keightley sued alone. 

The defendants demurred on the ground that Dobbs 
was not joined as a plaintiff, and cited HopTcinson v. Lee 
as conclusive in their favour, but the Court claimed to 
have extricated itself from HopTcinson v. Lee, whether by 
nicety of reasoning or ,more robust methods is perhaps 

(a) See also jBoWs V. Fa^e, Yelv. 177 ; Southcote v. Hoare, 3 Taunt. 87 ; 
Petrie v. Bury, 3 B. & C. 353 ; 5 D. & K. 152 ; SorsUe v. Park, 12 M. & W. 
146; 13 L. J. Ex. 9. 

(6) 6 Q. B. 964 ; 14 L. J. (n.s.) Q. B. 101 ; 9 Jur. 616. See also 
Eccleston v. Glipsham, 1 Wms. Saund. 153, 154 ; Scott v. Godwin, 1 Bos. & 
Pul. 67. (c) 3 Exch. 716 ; 18 L. J. Ex. 339. 
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questionable. Possibly by reading the words in italics as 
parenthetical or interjectional we may spell out a simple 
covenant by the defendants with Keightley to pay 
interest. 

Notwithstanding this case it is conceived that the 
beneficial interest of one of the covenantees is not suffi- 
cient to sever what is primd facie a joint covenant. The 
rule with regard to the interests of the covenantees applies 
only where each of the covenantees has an interest. 
Where this is not the case we venture to suggest that the 
covenant should be construed strictly as a joint covenant, 
while admitting the inconvenience which arises on the 
death of the covenantee who was beneficially interested, 
for the benefit of whose estate the other covenantee, who 
has no interest, has to sue (d). 

The above rules, though exemplified by cases of covenant, 
apply of course to simple contracts in the same words, 

Attempts at a general role. — There can be no doubt 
that both judges and text writers have been at fatdt in 
their attempts to lay down a rule for the construction of 
these contracts. Lord Chief Justice Gibbs (e) laid it 
down as a well known and fully established rule that 
when the interest of the parties is several, although the 
covenant itself be joint, yet it shall be taken to be several, 
and that where the interest is joint the action must be 
joint, although the covenant in terms appear to be joint 
and several. Now these words ** although the covenant 
itself be joint " are capable of meaning that even by 
express words the covenant could not be made joint where 
the interest of the covenantees was several; and in this 
view it would seem that the rule is too wide to be 
accurate (/). This did not escape the notice of Mr. 

(d) See further Chanter v. Leese, 4 M. & W. 296 ; 6 M. & W. 698. 

(e) James v. Mnary, 2 J. B. Moore, at p. 203 ; 6 Price, 533. 

(/) Lane v. Drinkwater, 1 C. M. & R. 599 ; 5 Tyr. 40 ; 3 Dowl. 
P. C. 223. 

c 2 
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Preston in his edition of Shepherd's Touchstone {g)y 
where, after citing the ruling of Chief Justice Gibbs, he 
adds, ** With great deference, however, the correct rule is 
that by express words clearly indicative of the intention 
a covenant may be joint or joint and several to or with 
the covenantors or covenantees, notwithstanding the 
interests are several, (h). So they may be several 
although the interests are joint (i). But the implication 
or construction of law when the words are ambiguous, or 
are left to the interpretation of law, will be that the words 
have an import corresponding to the interest, so as to be 
joint when the interest is joint and several when the 
interest is several, notwithstanding language which, 
under different circumstances, would give to the covenant 
a different effect/' Here Mr. Preston, if he cured one 
inaccuracy in the rule, would seem in the process of 
amending to have introduced another. Chief Justice 
Gibbs was speaking only of covenantees, but his learned 
commentator seems to have applied the rule to cove- 
nantors and covenantees indifferently, and to have laid 
down the rule that " a covenant may be . . joint and 
several to or with the covenantors or covenantees," a 
statement which is true of the former but not of the 
latter. This inaccuracy was pointed out by Park, B. in 
Bradbume v. Botfield (k), but the rest of Mr. Preston's 
remarks received judicial sanction of the same learned 
judge (Z), who laid down what has since been known as 
the rule in Sorsbie v. Park (m) in these words : 

The Rule in Sorsbie y. Park. — ** The rule is that a 
covenant will be construed to be joint or several according 

(g) p. 166. (h) Citing Salk. 393 ; 2 Rol. Abr. 419. 

1%) Citing I Wms. Saund. 154, 155. 

(k) 14 M. & W. 559 ; 14 L. J. Ex. 330. 

(l) Sorsbie v. Park, 12 M. & W. 146 ; 13 L. J. Ex. 9. 

(m) 12 M. & W. 146 ; 13 L. J. Ex. 9. 
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to the interest of the parties appearing upon the face of 
the deed, if the words are capable of that construction, 
not that it will be construed to be several by reason of 
several interests, if it be expressly joint. Suppose there 
be a covenant with A. and B. jointly {n) that a certain 
thing should be done by the covenantor; both those 
persons must sue. But where it appears on the face of 
the deed that A. and B. have several interests, they must 
sue separately, for though the words be prima facie joint 
they will be construed to be several if the interest of either 
party appearing upon the face of the deed shall require 
that construction." 

But it must be remembered that the rule in Sorsbie v. 
Park does not purport to be a rule for the construction of 
covenants looked at from the point of view of the cove- 
nantors, but only from that of the covenantees. To 
illustrate this rule by examples: — If the words are "A 
covenants with B. and C.,'* these words import a joint 
covenant primd facie, but not conclusively ; if the covenant 
proceeds "that he the said A. will pay to the said B. 
jeSOO and to the said C. deiOO," the interests of B. and C. 
being several, the covenant will be construed as a several 
covenant with B. and a several covenant with C. If the 
words are ** A. covenants with B. and C. that he will pay 
the said B. and C. £600, there, the interest of B. and C. 
being joint, the covenant will be construed as a joint 
covenant. If the words are " A covenants with B. and 
C. jointly" — ^there there is no ambiguity, and the cove- 
nant is joint even though the interests of B. and C. are 
several, and a fortiori if they are joint. It is just the 
same when the covenant begins "A covenants with B. 
and C. and each of them. 

(n) From the foregoing words it is clear that joiiitly here does not 
mean " by express words jointly.** 
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CHAPTEE n. 

IMGIDEKTS OF JOINT COKTRAOTS. 

Rule II. — Joint contracts. — Contractors. — There is in 
the cases of joint contract and joint debt, as distinguished 
from the cases of joint and several contract and joint and 
several debt, only one cause of action. The party injured 
may sue at law all the joint contractors, or he may sue 
one, subject in the latter case to the right of the single 
defendant to plead in abatement ; but whether an action 
in the case of a joint debt is brought against one debtor 
or against all the debtors, or continued against one debtor 
or against all the debtors, it is for the same cause of 
action — there is only one cause of action (o). 

If we grasp this we shall be able to answer, not; all, 
perhaps, but many of the difficult questions which arise 
on this branch of the law ; we shall see, for instance, why 
a judgment against one of two or more joint debtors is a 
bar to an action against the other or others, as it is {p) . 
There is but one cause of action on the joint debt, and 
that is merged in the judgment. Also why a release of 
one of two joint debtors releases the other, as is also the 
case (g). 

It may be well at once to notice tte difference between 
a release on the one hand and a covenant or agreement 

(o) Per BawEW, L. J., In re Hodgson, Beckett r. Hamsdale, 31 Ch. D. 177, 
at p. 188 ; 66 L. J. Ch. 241 ; 54 L. T. 222; 34 W* R 127. 

(p) Higgen'8 (7a«e, 6 Rep. 44 ; King v. Eoarey 13 M. & W, 494, at 
p. 497 ; 2 D. & L. 382 ; 14 L. J. Ex. 29 ; Kendall v. Hamilton^ 4 App. 
Cas. 504 ; 48 L. J. C. P. 705 ; 41 L. T. 418 ; 28 W. R. 97. 

(q) Cheetham v. Ward, 1 B. & P. 630; North y. JVakefieldjU Q.B. 536; 
18 L. J. Q. B. 214. 
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not to sue on the other ; for, thongh a release has the 
effect mentioned, a covenant or agreement not to sue has 
no such effect, and a creditor who covenants or agrees not 
to sue one of several co-debtors may nevertheless sue the 
others (r). 

One oontraotoF may be sued. — As we have seen from 
the passage cited above, the party injured may sue at law 
all the joint contractors, or he may sue one. This , may 
seem strange at this period of the history of the law of 
. England to one who looks back and considers the extreme 
precision which was necessary to save a plaintiff from 
being nonsuited. Where two or three persons promise 
jointly to pay a sum of money, one is somewhat feurprised 
to find that the plaintiff may sue one of these persons 
without giving reasons for not suing the others. 

And in point of fact different rules formerly applied 
according as the action was on a specialty or on a simple 
contract. An attempt to canvass the right of the plaintiff 
to sue one of several co-obligors on a joint bond was made 
in Whelpdale's Case (s), where a defendant, being sued 
alone on the bond, boldly pleaded that he had never made 
the contract sued on, and endeavoured to support his plea 
by proving that the only contract he had made was made 
in company with another. The following extract from 
the report will show with what success he met ; — 

" The plaintiff declared on a bill obligatory made by the 
defendant to the plaintiff; and the defendant pleaded non 
est factum ; and the jury foimd that the bill was a joint 
bill made by the defendant and another to the plaintiff; 
and if on the matter the bill mentioned in the declaration 
be the deed of the defendant, the jurors prayed the advice 
of the Cotirt. And it was adjudged that the plaintiff 
should recover. 

" When two men are jointly bound in a bond, although 

(r) Mutton V. Syre, 6 Taunt. 289 ; WalmesUy v. Coopery 1 A. & E. 216 ; 
3 P. & p. 149. («) 5 Bep. 119. 
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neither of them is bound by himself, yet neither of them 
can say that the bond is not his deed, for he has sealed 
and delivered it ; and each of them is bound by the whole. 
. But in the case at bar he might have pleaded in 
abatement of the writ, but cannot plead non est factum.** 

If the action was on a simple contract the plaintiff in 
former days, before Lord Mansfield's time, was nonsuited 
if he alleged a promise by the defendant alone, and proved 
a joint promise by the defendant, and another or others (t), 
for this was a fatal variance. But in the case of Bice v. 
Shute (u), Lord Mansfield laid down the rule, which 
has been law ever since, that a defendant who seeks to 
raise the non-joinder of his co-contractors must do so by 
plea in abatement, and can do so in no other way* 

This case then brought the law with regard to simple 
contracts into conformity with that in regard of specialties, 
so far as concerns the right of the plaintiff to sue one of 
the joint contractors (x). 

This right of the plaintiff to sue one of several co- 
contractors, whatever be the grounds assigned for it, seems 
to follow from Eule I., that a joint promise by several is a 
promise by them, or some or one of them. There is, of 
course, no difference in principle between suing one only 
of two joint contractors and suing two only of three (y). 

Plea in abatement. — ^But as it was stated in Whelpdale's 
Case (z), the defendant may plead in abatement. The 

(t) Sheppard v. Bailey , 6 T. R 327 ; 1 Wms. Saund. 291, c. et seq, ; see 
Kmdall v. Hamilton, 4 App. Cas. 604 ; 48 L. J. C. P. 705 ; 41 L. T. 418 ; 
28 W. R 97. 

(u) 5 Burr. 2611. 

(x) See also Richards v. Heather, 1 B. & A. 29 ; Cross v. WUliams, 
7 H. & N. 675 ; 31 L. J. Ex. 145 ; 6 L. T. (n.s.) 676 ; 10 W. R 302 ; 
As to joint contractees, v. post, p. 31. 

(y) See 1 Wms. Saund. 291 h, Cahell v. Vatighan, 

(z) See also Kendall v. Hamilton, 4 App. Cas. 604 ; 48 L. J. C. P. 706 ; 
41 L. T. 418 ; 28 W. R 97. 
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form of this plea will be found in BuUen and Leake's 
Precedents (a), and is as follows : — 

The defendant by A.B., his attorney, prays judg- 
ment of the writ and declaration herein, and that the 
same may be quashed, because he says that the 
alleged debt, if any, was contracted by the defendant 
jointly with J. S., who is still living, and who at the 
commencement of the suit was, and still is, resident 
within the jurisdiction of this Court, and not by the 
defendant alone ; and this the defendant is ready to 
verify, wherefore he prays judgment of the said writ 
and declaration, and that the same may be quashed. 
Until the statute 3 & 4 Will. 4, c. 42, s. 8, it was not 
necessary to allege in the plea or to prove that the other 
co-contractors were within the jurisdiction of the Court. 
If any were abroad the plaintiff proceeded to outlawry 
against them, upon which their property vested in the 
Crown, who could, and often did, apply it in satisfying 
the creditors of the outlaw (5). After these proceedings 
the plaintiff might continue against those who were 
within the jurisdiction. The statute above mentioned 
rendered it necessary for the defendant to prove that those 
whom he wished to have joined were within the jurisdic- 
tion. A curious conclusion was drawn from the terms of 
this statute, namely, that if there were five co-contractors, 
two of whom were sued, two of whom were within the 
jurisdiction and not sued, and one of whom was out of 
the jurisdiction, the two who were sued could not plead in 
abatement at all (c). The joint contract in this view 
came very near being a joint and several contract. The 
mere pendency of an action for the same demand against 
a person jointly liable with the defendant could not be 
pleaded in abatement (d). 

(a) 3rd. ed., p. 468. (6) Sheppard v. Baillie, 6 T. R. 327. 

(c) Joll V. Lord Ourzorij 4 0. B. 249. 

(tQ Henry v. Goldney, 15 M. & W. 494 ; 15 L. J. Ex. 218 ; 10 Jur. 439. 
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R. S. C. Order XYL — The plea in abatement was, and 
the corresponding procedure of to-day is, the only way in 
which the non-joinder of a co-defendant can be raised as a 
defence to an action ex contractu {e). Unless, indeed, the 
plaintiff admit in his pleading that another ought to be 
joined (/). The present procedure is regulated by E. 8. C, 
Order XVI. rr. 4, 6, and 11. ** All persons may be joined 
as defendants against whom the right to any relief is 
alleged to exist, whether jointly, severally, or in the 
alternative," etc. (g); and "The plaintiff may at his 
option join as parties to the same action all or any of the 
persons severally or jointly and severally liable on any one 
contract, including parties to bills of exchange and pro- 
missory notes " {h) ; and " No cause or matter shall be 
defeated by reason of the misjoinder or non-joinder of 
parties, and the Court may in every cause or matter deal 
with the matter in controversy so far as regards the rights 
and interests of the parties before it. The Court or a 
judge may at any stage of the proceedings, either upon or 
without the application of either party, and on such terms 
as may appear to the Court or a judge to be just, order 
that the names of any parties improperly joined, whether 
as plaintiffs or defendants, be struck out, and that the 
names of any parties, whether plaintiffs or defendants, 
who ought to have been joined ... be added ** (i). 

A defendant, therefore, sued alone on a contract made 
by him and another jointly, instead of pleading in abate- 
ment as formerly, applies by summons in Chambers to 
have his co-contractor added as a defendant ; and though 
the Court or judge has a discretion as to whether the 
co-contractor shall or shall not be added as a defendant, 
still this discretion will ordinarily be exercised in accordance 

(e) Rice v. Shute^ 4 Burr. 2611. 

(/) 1 Wms. Saund., notes to CdbeU v. Vaughai^ p. 291 b. 

(g) Otdet XVI. r. 4. (h) Otder XVI. r, ft (♦) Order XVI. r. 11. 
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with the law formerly regulating pleas in abatement 
for non-joinder of defendant co-contractors (k). If the 
joint contractor is a bankrupt he need not be joined (I), 

Release and oovenant not to sue. — ^With regard to the 
effect of a release on joint liabilities, an important distinc- 
tion must be observed between a true release and a 
covenant not to sue. The question whether a particular 
instrument is a release or a covenant not to sue is one of 
construction of the instrument (m). The fact that the 
word "release" is used is not conclusive (n). If the 
document which purports to release one person reserve 
against another rights which would be discharged by the 
release it is not a true release, but has only the effect of a 
covenant not to sue (o). An instrument which " remised, 
released, and for ever discharged'* one of two partners, 
with a proviso that this release should not prejudice any 
claim against the other partner, and that in order to 
enforce claims against the other partner it should be 
lawful to sue the other partner, either jointly with the 
first partner or separately, was construed as a covenant 
not to sue (p) . 

The distinction is material, because a release of one 
joint debtor releases the others. The true reason for this 

(k) PilUy V. Eohinson, 20 Q. B. D. 155 ; 57 L. J. Q. B. 64 ; 58 L. T. 
110 ; 36 W. R 269 J Wihon v. Baloarres Go., [1893] 1 Q. B. p. 422 ; 62 
L. J. Q. B. 245 ; 68 L. T. 312 ; 41 W. R. 486 ; 7 Asp. M. C. 321 ; 
Robinson v. Geisd, [1894] 2 Q. B. 685 ; 64 L. J. Q. B. 52 ; 71 L. T. 70 ; 
42 W. R. 609. 

(0 46 & 47 Vict c. 52, s. 114. 

(m) JVilliB V. De Castro, 4 C. B. (s.B.) 216 ; 27 L. J. 0. P. 243. 

(n) Solly V. Forbesy 2 B. & B. 38 ; 4 J. B. Moore, 448. 

(o) WiUia V* De Castro^ 4 a R (n.s.) 216 ; Solly v. ForbeSy 2 
B. & B. 38 ; 4 J. B. Moore, 448 ; see also Bateson v. Godvng^ L. R. 
7 C. R 9 ; 41 L. J. C. R 53 ; 25 L. T. 570 ; 20 W. B. 98* 

{p) SoUy V. Forbes, 2 B. & B. 38 ; 4 J. R Mooare, 448 ; see also 
North v. Wdkefidd, 13 Q. B. 536 ; 18 L. J. Q. B. 214. 
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rule is that ** there is but one duty extending to all the 
obligors, and therefore a discharge of one is a discharge of 
air* (q), and the rule follows from the axiom that on a 
joint contract there is but one cause of action. Another 
reason is given (r), namely, that unless the release of one 
joint debtor released the others, the co-debtor after paying 
the debt might sue him who was released for contribution, 
and so in effect he would not be released. On the death 
of one of several joint obligors a release to his executor 
does not release the remaining obligors; because on the 
death of the one the liabihty survived to the others, and 
no action on the bond could have been brought at law 
against the executor (s). 

Covenant not to sue. — ^But a covenant not to sue one of 
several joint debtors has not the effect of discharging the 
others (t), for though if there were but one debtor and 
one creditor a covenant not to sue the debtor would, to 
avoid circuity of action (t), operate as a release, this is 
not the case where there are more debtors than one ; and 
the plaintiff may, notwithstanding the covenant, sue the 
others, and, if they omit to add their co-debtor, recover 
judgment against them. 

If, however, the others pleaded in abatement, the 
creditor would be obliged, in spite of his covenant, to 
join the remaining debtor, after which he would in all 
probability be sued in a counter-claim for breach of the 
covenant not to sue. 

Neither a discharge in bankruptcy (u) nor a* composi- 
tion with creditors {u) will discharge any person Hable 
jointly with the bankrupt or compounding debtor. 

(q) Cheetham v. Wardj 1 B. & P. at p. 633. 
(r) Nwih V. Wakefield, 13 Q. B. 536 ; 18 L. J. Q. B. 214. 
(«) AMee v. Pidduck, 1 M. & W. 664 ; 2 Gale, 116. 
(0 HvJbton V. Eyre, 6 Taunt. 289. 

(w) 46 & 47 Vict c. 52, 8. 30, sub-s. 4 ; 53 & 54 Vict. c. 71 
s. 3 (19). 
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Judgment against one. — ^Whatever be the rule in equity 
(to which we shall allude hereafter), it is clear, since the 
decision of the House of Lords in Kendall v. Hamilton («), 
that if judgment be recovered against any of several co- 
contractors the others are discharged ; for there is only 
one cause of action, and that is merged in the judg- 
ment (y). And the plaintiff can never have recourse to 
the other co-contractors even by obtaining the consent of 
the defendant, who is sued to judgment, that that judg- 
ment should be set aside (z). The rule is the same when 
one of the co-contractors is a married woman contracting 
in respect of her separate property (a). 

Judgment by default. — Formerly where an action was 
brought against two or more joint contractors, and one of 
them failed to appear, the plaintiff took an interlocutory 
judgment by default by which it was adjudged (or " con- 
sidered") that the plaintiff ought to recover against the 
defendant in default. But upon this judgment he could 
not issue execution if the others appeared and pleaded (b) 
until the pleas had been tried and the amount assessed. 

The pleas raised by the others were generally for the 
benefit of all (c). If the plaintiff succeeded against the 
others the damages were assessed against all, and final 
judgment was entered against all for the damages assessed, 
and execution was levied against all on that judgment. 
If the plaintiff failed against the defendants he could 
not keep his judgment by default (d), even though the 

(x) 4 App. Cas. 504. 

(y) See, however, Order XIII. r. 4, in case of a liquidated claim 
against several where some suffer judgment by default ; Weall v. Jcmies, 
68 L. T. 515. 

(z) Hcmnumd v. Schofidd, [1891] 1 Q. B. 463 ; 60 L. J. Q. B. 539. 

(a) Eoare v. Niblety [1891] 1 Q. B. 781 ; 60 L. J. Q. B. 565 ; 
64 L. T. 659 ; 39 W. R. 491 ; 55 J. P. 664 

(6) Dicker v. Adams, 2 B. & P. 163. 

(c) Day's Com. Law Proc. Acts, 3rd ed., p. 38. 

(d) Boulter v. F(n-d, I Sid. 76. 
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defendant in default had confessed the plaintiflf's claim (e). 
The Common Law Procedure Act, 1852 (/), enacted that 
in an action on a liquidated claim against several if one 
or more defendants appeared, and another or others did 
not appear, the plaintiff might take one of two courses. 
He might sign judgment against him or them who did not 
appear, and (i.) issue execution on that judgment before 
declaration against the other or others ; but in this case 
he was taken to have abandoned his action against the 
other or others, i.e., those who had appeared; or (ii.) he 
might, before issuing execution against him or them who 
did not appear, declare against the other or others who 
had appeared, suggesting the judgment against him or 
them in default. If he succeeded against these, execution 
went as before the Act, and if he failed, he could not keep 
his judgment by default. 

Now, however, "where a writ of summons is indorsed 
for a liquidated demand, whether specially or otherwise, 
and there are several defendants, of whom one or more 
appear to the writ, and another or others of them fail to 
appear, the plaintiff may enter ^?^aZ judgment against such 
as have not appeared, and may issue execution upon such 
judgment without prejudice to his right to proceed with the 
action against su^h as have appeared "(g). 

It has been repeatedly said that the Judicature Acts, 
and the Orders and Eules made under them, created no 
new rights, and yet the effect of this rule is to give in 
certain cases two final judgments on one cause of action. 
This is one of the symptoms of the modem tendency to 
sever joint rights and Uabihties. 

But no cause of action is merged in a judgment unless 
the judgment is recovered on that particular cause of 
action. If three persons owe a debt, and two of them give 

(e) Porter v. Hcmis, 1 Lev. 63 j Morgcm v. Edwards^ 6 Taunt. 398 ; 
2 Marsh, 201. 
(/) 15 & 16 Vict. c. 76, s. 33. (^f) Order XIII. r. 4. 
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their promissory note for its pajnnent, here the creditor 
has two causes of action, one on the original debt and the 
other on the promissory note. If he sues on the promissory 
note and recovers judgment, the cause of action on the 
note is merged in the judgment, but that on the original 
debt still subsists, and accordingly if the judgment recovered 
is unsatisfied the creditor may sue the third debtor on the 
original debt (h). 

If an action be brought against one of several joint 
debtors and the action results in judgment for the 
defendant, that judgment cannot be pleaded as a defence 
to a subsequent action against the other joint debtors, 
unless the judgment was recovered on a ground which 
operated as a discharge of all the joint debtors, and not of 
the one alone who was originally sued (i). 

Contractees. — ^Now, though on a joint contract each of 
the co-contractors was liable and might be sued, his only 
resort being a plea in abatement, in the converse case of a 
co-contractee (if we may so describe a person entitled 
jointly with another to the benefit of a contract) the rule 
was very different. 

If the action was on a deed, a covenant or bond, for 
instance, made for the benefit of the plaintiff and another 
who was not suing, there were several courses open to the 
defendant. If these facts appeared on the declaration he 
might demur, and that even though the other had not 
executed the deed (k), or he might move in arrest of 
judgment (I) . If the facts did not appear on the declaration 

(h) Wegg Prosser v. Evans, [1895] I Q. B. 108 ; 64 L. J. Q. B. 1 ; 
72 L. T. 8 ; 43 W. R. 66 ; Drake v. Mitchell, 3 East, 251 ; Ansell v. Baker, 
15 Q. B. 20 ; Gamhefort v. Chapman, 19 Q. B. D. 229 ; 56 L. J. Q. B. 
639 ; 57 L. T. 625 ; 35 W, R. 838 ; 51 J. P. 465 ; overruled. 

(i) PhUlvps v. Ward, 2 H. & C. 717 ; 33 L. J. Ex. 7 ; 9 L. T. (n.s.) 
345 ; 12 W. R. 106 ; 9 Jur. (n.s.) 1182. 

(h) Scott V. Godwin, 1 B. & P. 67 ; Wetherell v. Langston, 1 Ex. 634 ; 
17 L, J. Ex. 338. 

(V) Eccleston v. Glipsham, 1 Wms. Saund. 153. 
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he might crave oyer of the deed and then demur (m), 
or he might plead non est factum (m), or have a writ of 
error (t^). 

If the action was on a simple contract the defendant 
might plead non assumpsit (n), and the plaintiff on proof 
of the real contract would be non-suited. 

We have seen that until the decision in Bice v. Shute (o) 
the same rule applied in the case of non-joinder of 
defendants in an action of assumpsit as in the case of non- 
joinder of plaintiffs. That decision altered the rule as to 
non-joinder of defendants; but until the Common Law 
Procedure Act, 1852, the rule as to non-joinder of plaintiffs 
remained unaltered. Patterson, J., lamented the exist- 
ence of this rule as being unsatisfactory in principle (p) , 
and the learned Mr. Serjeant Williams denied the exist- 
ence of. any principle for its foundation; still these and 
many other authorities have admitted that the rule itself 
exists, or did exist, and the fact of its existence may 
perhaps warrant the respectful suggestion that the cause 
thereof is to be found in the nature of a joint promise to 
two or more persons, which, as we have seen, excludes a 
promise to any apart from the others, which therefore 
cannot be declared on as a promise to any apart from the 
others, and in an action upon which therefore all must 
join. The question whether, and how far, this rule still 
exists has yet to be answered. Before the Common Law 
Procedure Act, 1852,. the non-joinder of a plaintiff was a 
fatal defect, but that statute enacted (s) that when the 
defect was discovered the writ might be amended by 

(m) 1 Wms. Saund. 291 h. Cahdl v. Vaughan, 
(n) Slingsby's Casey 5 Rep. 18 b. 

(o) 5 Burr. 2611. {p) 16 & 16 Vict c. 76, 8 34. 

(q) See Broadhmt v. Ledimrd, 11 A. «& E. 209 ; 3 P. & D. 45. 
(r) 1 Wras. Saund. 291 k. See also per Vaughan Williams, J., in 
Hammond v. Schofield, [1891] 1 Q. B. 453 at p. 457 ; 60 L. J. Q. B. 539. 
(») 15 & 16 Vict. c. 76, 8. 34. 
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adding the proper parties* This enactment is now super- 
seded byK. Si 0., Order XVI* r. 11 {t). Now it seems 
that the Court has under this rule some discretion as to 
what persons shall be joined as defendants {u) . Is there 
any such discretion in the Court when applied to for the 
purpose of having joint contractees added as plaintiffs ? 
The two cases are not analogous. A defendant sued alone 
on a joint contract was liable at Common Law unless he 
pleaded in abatement; but a plaintiff suing alone on a 
contract made with him and another had no cause of 
action; the defendant was not Uable. It is submitted 
that there is nothing in either the Common Law Pro- 
cedure Act, 1852, or the Judicature Acts, to give the 
plaintiff a cause of action, or involve the defendant in a 
liability, which did not exist before those statutes were 
enacted or the Eules of the Supreme Court promulgated, 
and that the Court cannot by mere exercise of its discre- 
tion involve the parties in rights and liabilities to which 
they are not otherwise entitled or subject* It seems, 
therefore, that the Court, to which application is made to 
join a co-plaintiff in an action on a contract made with 
him and the plaintiff jointly, has no discretion, but must 
order the] joinder ex debito jtcstitiae and non-suit the 
plaintiff if the other contractee is not joined. And this 
is no hardship on the plaintiff, who, without the other, 
has no right, and cannot complain of the Court, which 
does its duty in declaring that he has no right. 

But, apart from Order XVI., and even assuming at the 
present day the rule of joinder to be the same for plaintiffs 
and defendants so far as regards the litis ordinatio^ the 
distinction between joint contractees and coniractors will 
be found constantly cropping out in such cases as where 
a debt due to one of two co-debtors on a judgment 
is sought to be attached by the creditor, which can be 

(t) Ante p. 26. (u) Ante p. 26. 

J.B. D 
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done (x), and where a debt due to two jointly is sought to 
be attached under a judgment against one, which cannot 
be done (y). 

Release by one. — ^But although an agreement to pay a 
sum of money to two or more persons cannot be enforced 
at the suit of one or another of them, it seems nevertheless 
to be the law that a release or an accord and satisfaction 
by one of these creditors is a bar to an action on the 
promise by the others (z). It is suggested, with defer- 
ence, that this is not in accordance with principle. The 
reasons given for the decision are that the other creditors 
cannot sue without making the releasing creditor co- 
plaintiff, and he cannot undo his own act by becoming 
one. The least that can be said against this doctrine is 
that it may be very hard, and possibly a fraud on the 
other creditors. If there were any fraud it ought not to be, 
though apparently it would be, a good release (z). What 
would be the effect of a covenant not to sue by one of 
several joint creditors is a nice question which does not 
seem to have been decided. A covenant not to sue might, 
as between one covenantor and one covenantee, be pleaded 
as a release to avoid circuity of action (a), but in other 
cases it had more the effect of an indemnity, the covenantor 
being obliged to pay whatever damages the covenantee 
had been put to through the breach of covenant not to 
sue. 

Jud^ent. — The form of a judgment against defendants 
jointly liable, "It is adjudged that the plaintiffs recover 

(x) MUUr V. Mynn, 1 E. & E. 1075 ; 2 F. & F. 379 ; 28 L. J. Q. B. 324 ; 
33 L. T. (o.B.) 184 ; 7 W. R 524 ; 5 Jur. (n.s.) 1257. 

{y) MacdoncUd v. Tacquah Gold Mines Go,, 13 Q. B. D. 535 ; 53 L. J. 
Q B. 376 ; 51 L. T. 210 ; 32 W. R. 760 ; BeasUsy v. Roney, [1891] 
1 Q. B. 509 ; 60 L. J. Q. B. 408 ; 65 L. T. 153 ; 39 W. R. 415 ; 
55 J. P. 566. 

(z) Wallace v. Kdsall, 7 M. & W. 264 ; 8 DowL P. C. 841 ; 4 Jur. 1064. 

(a) Button v. Eyre, 6 Taunt. 289. 
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against the defendants, etc./' allows the chattels of one 
or more of them to be taken in execution, or debts due to 
one or more to be attached (5). For a judgment in an 
action ex contractu binds the judgment debtors jointly and 
severally while they are all ahve (6), though as between 
the judgment debtors themselves the one who pays the 
debt has a right of contribution against the others. 

A joint judgment against husband and wife is a judgment 
against the husband personally and against the wife as to 
her separate estate (c). 

Joint and seYeral. — The distinction between a joint 
liability on the one hand and a joint and several liability on 
the other is very clear. For example, on a joint bond, as we 
have seen, there is but one cause of action, but a joint and 
several bond, though written upon one piece of parchment, 
in effect comprises the joint bond of all the obligors and 
the several bonds of each of them, and gives not one but 
many causes of action to the obligee (d). If, therefore, 
one of many obligors on a joint and several bond be sued 
without joining the others, he having in effect executed a 
separate bond cannot complain; and it would seem to 
follow, therefore, that one of many joint obligors if sued 
alone could not plead in abatement the non-joinder of 
the others. But whatever the law may be now (and this 
will be considered later), there is no doubt that formerly 
if two of such obligors were sued they could plead the 
non-joinder of others (e), for formerly two separate causes 

(6) Miller v. Mynn, 1 E. & E. 1076 ; 2 F. & F. 379 ; 28 L. J. Q. B. 324 ; 
33 L. T. (o.s.) 184 ; 7 W. R. 524 ; 5 Jur. (n.s.) 1257. If one of them 
dies the liahility on the judgment survives to the others. Ex parte 
Christy, 2 D. & C. at p. 169. 

(c) Beck V. Pierce, 23 Q. B. D. 316 ; 58 L. J. Q. B. 516 ; 61 L. T. 448 ; 
38 W. R. 29 ; 54 J. P. 198. Lush on Husband and Wife, 2nd ed. 

p. 280. 

(d) King v. Roare, 13 M. & W. 494 ; 2 D. & L. 382 ; 14 L. J. Ex. 29. 

\e) Streaffield v. Halliday, 3 T. R. at p. 780 ; 1 Wms. Saund. p. 291 ; 
Qahell v, Vanghan, 

d3 
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of actioii against different defendants ooold not b6 joined 
on the same writ^ and therefore if two were sued it must 
haye been upon the joint obligation of all> and not upon 
the several obligations of each ; but if the joint obligation 
was sued upon the plea iil abatement was available. 
Now, however, by the operation of E. S. 0., Order XVI. 
rr. 4, 6, and 11, separate causes of action against different 
defendants can sometimes be joined on the same writ, 
and therefore if two out of three joint contractors are sued 
it does not follow that the plaintiff is proceeding on the 
joint Hability ; it was only the joint contract which formerly 
let in the plea in abatement, and consequently the two 
defendants who were sued would probably not now 
succeed in their summons to join the third co-contractor 
as a defendant. By Order XVI. r. 6, the plaintiff may 
at his option join as parties to the same action all or 
any of the persons severally or jointly and severally liable 
on any one contract. 

Judgment against one. — It follows then from the nature 
of a joint and several liability that if two or more are 
jointly and severally bound and the obHgee has judgment 
against one of them, yet he n;iay sue the other (g) or 
others until he gets satisfaction. 

" In debt by Eandall and his wife, executrix of Themil- 
thorpe, against HiggeiLs, on a bond made to the testator, 
the defendant pleaded that the testator in his Ufetime 
recovered the said debt in the King's Bench and sixty 
shillings damages (without alleging any execution), that 
the record was removed from the King's Bench by a writ 
of error, and still remains unreserved; and thereupon it 
was demurred. 

(/) Chit. PL, 7tli ed. Vol. Ill, p. 17. 

(g) Higgmi^ (7<m«, 6 Rep. 44 ; Lechmete v. Fletcher, 1 Cr. & M. 623 ; 
3 Tyr. 450. 
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" Several objections were taken to the pleci. ; the fi?§t 
being that the judgment did not alter the nature of tl^Q 
deed, but that it was at the plaintiflfs election to sue 
execution on the judgment or have a new action on the 
deed. In support of this contention the plaintiff con- 
tended that *if two be bound in a bond jointly and 
severally, and the obligee recovers against one of them on 
this bond, the nature of the bond is not so changed by 
this recovery, but he may on the same bond have an 
action against the other.' 

"But it was resolved that as long as the judgment 
remains in force he cannot have an action upon the same 
bond, for as when he who has a debt by simple contract 
and takes a bond for the same debt or any part of it, the 
contract is determined, so when a man has debt on a bond, 
and by ordinary course of law has judgment thereon, the 
contract by specialty, which is of an inferior nature, is by 
judgment of law changed into matter of record, which is 
of a higher nature. And as to the case which has been 
objected, that where two are bound jointly and severally, 
and the obligee has judgment against one of them, that 
yet he may sue the other, it was well agreed. For 
against him the nature of the bond is not changed, for 
notwithstanding the judgment he may plead that it is not 
his deed" (h). 

Again, " In debt upon an obligation with coQditipn to 
pay dBlOO, the defendant pleaded that one J. W. was 
bound with fcim jointly 9ind severally in the said bopd, 
and that the plaintiff recovered against J. W., and had 
him in execution upon a capias ad satisfaciendum, and 
that such sheriff libere et voluntarie permitted him to go 
g*t large. It was thereupon demurred. And being Hiov^d 
it wa^, without argument, aajudged for the plaintiff, 
for an execution against one is no bar, but that he may 

(h) Higgen^ Ocue, 6 Bep. 44. 
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sue the other; for execution without satisfaction is not 
any bar(t). 

Release of one. — Strange as it may seem, it has been held 
in several cases that if there are many jointly and severally 
liable a release of on^ of them releases the others. It 
might be argued with force that a release of one intended 
to release only the several liability of that one and not the 
joint liability under which he with others lay. It is 
conceived that this result might be attained by a proper 
form of words, but if a debtor being liable severally and 
also jointly with others is released simpliciter it is pre- 
sumed that his whole liability, joint as well as several, is 
intended to be released (Jc), and we have seen that if one 
joint debtor is released the other joint debtors are released 
also (Z). But where parties are jointly and severally liable 
the several liability may by a proper form of words 
be preserved, though the joint liability is released. 
Accordingly where two sureties entered into a joint and 
several covenant for the payment of an annuity in default 
of payment by the grantor of the annuity, and the grantee 
released one of the sureties by a deed which provided that 
such release should not prejudice the right of the grantee 
to enforce payment against the grantor or the other 
surety or either of them, it was held that the proviso 
restrained the operation of the release and that the 
liabihty of the co-surety was not affected by such 

(i) WTiUeacres v. Karnkinson^ Cro. Car. 75 ; Brovm v. WootoUj Cro. 
Jac. 73 ; Yelv. 67 ; cited by Parke, B. in King v. Hoare, 13 M. & W. 
494 ; 2 D. & L. 382 ; 14 L. J. Ex. 29 ; Lechmere v. FleUher, 1 Cr. & M. 
623 at p. 635 ; 3 Tyr. 450. 

(k) Windham's Casey 5 Rep. 7. 

(I) See Gheetham v. Ward, 1 B. & P. 630 ; Nicholson v. Revill, 4 
A. & E. 675 ; 6 N. & M. 192 ; NoHh v. Wakefieldy 13 Q. B. 536 ; 18 L. J. 
Q. B. 214. 

(m) North v. Wakefield, 13 Q. B. 536 ; 18 L. J. Q. B. 214; Stevens 
V. Stevens, 5 Exch. 306. 
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release (n). This would-be release was in reality a 
covenant not to sue. 

EXECUTORS AND ADMINISTRATORS. 

The rights and liabilities of executors and adminis- 
trators present certain peculiarities which make it 
necessary to consider them apart. With regard to their 
rights, they are not in the same position as joint 
covenantees, because each executor has the whole 
estate (o). If one of two executors grants or releases to the 
other his interest in the testator's estate, nothing passes, 
because each was possessed of the whole already (p). 

Plaintiffs. — It will be remembered that if one of two 
covenantees sued on the covenant the defendant might 
take objection to the non-joinder of the other or others by 
almost any means ; but, though in an action by executors 
all the executors ought to join (g), yet if one only brought 
the action ** either of debt upon bond, or assumpsit, as 
well as tort, it seems settled that the defendant could only 
take advantage of the non-joinder by pleading in abate- 
ment, after oyer of the probate, that the other executor 
mentioned therein was alive and not named " (r). If the 
defendant pleaded the general issue he was too late (s). 

But if the defendant pleaded properly in abatement then 
all the executors had to be joined, even though one of 

(n) Thompson v. Lack, 3 C. B. 540, 649 ; 16 L. J. C. P. 75. 

(o) Com. Dig. Administration B. 12. Herbert v. Pigott, 2 C. & M 
384 ; 4 Tyr. 285 ; 2 Dowl. P. C. 392 ; serrible also of administrators ; 
Williams on Executors, 820, 821 ; notwithstanding Hudson y. Hudsony 
1 Atk. 460. 

(p) Doe d. Sta4:e v. Wheeler, 15 M. & W. 623 ; 16 L. J. Ex. 312 ; arguendo 
Gkxlolpliins Orphans' Legacy, p. 134. Wentworth on Executors, p. 21 1. 

(9) Oummings v. Gurnmi/ngs, 3 Jo. & Lat 64 at p. 92 ; Kilhy v. Stanton, 
2Y.&J. 75 ; VickersY. BeZi, 4 De G. J. & S. 274, 283 ; 10 L. T. (n. s.)77 ; 
12 W. R. 589 j 10 Jur. (n. s.) 376 ; Dan. Ch. Pr., 6th ed., 224. 

(r) For the necessary allegations in this plea, see 1 Wms. Saund. 484. 

(«) 1 Wms. Saund. 484 ; Tuckey v. Hawkins, 4 C. B. 655 at p. 660. 

{t) 1 Wms. Saund. p. 483. Bro. Exors. 88. 
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them ^ere an infant (u). And that even where the 
infant was one year old and administration durante mmore^ 
cdtaU had been granted to one of the plaintiffs (x). 
Where the two executors sued, one of whom only had 
proved, the writ has held good, for both executors have 
the right to sue, and he that did not prove may come in 
when he pleases (^). From this case it is probable that 
an executor who had not proved was also a necessary 
party. 

Formerly it made no difference that one of the executors 
had refused before the ordinary. In a case in the Year 
Books (<?) one executor brought an action of debt and 
showed forth the will, which proved that there was 
another executor ; and the defendant pleaded to the writ 
that he was alive ; to which the plaintiff said that before 
the ordinary he was discharged of the administra^tion and 
that he never administered. And because he might 
administer at his pleasure it was adjudged that the writ 
should abate. 

Now, however, by statute 20 <S^ 21 Vict. c. 77, s. 79, an 
executor may renounce probate, after which he will have 
no further interest or duties in or in regard of the estate. 
An absconding executor need not be joined (a). If one of 
two executors (b) or administrators (c) dies the ofi&ce 
survives to the other and he must sue alone without the 
representatives of the deceased. 

Contracts made hy some executors majr be sued on by 
all a made on account of the estate (t2). 



iv) Qffley V. Jenney,:^ Bep. in Clia, 92. 
(») Smith V. Smith, Yelv. 130 ; Wentworth, Exotb. 9^. 
(y) Brookes V, Stroud, lSalk,3. («) 41 Edw. III. 22. 

((jt) Dra§eT. Hartop, tSCh. D. 414; 64 L. J. Cb. 434; 61L.T. 902; 
33 W. R. 410, 
(6) H(m8e v. Lord, Petre, 1 Salk, 311. 

(c) Hudson y. ffudson, Cas. temp. Talb. 127; 1 Wma.£^TB.411. 

(d) Heath v. ChUUm, 12 M. & W. 632 : 13 L. J. Ex. 22ft. 
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Defendants.— But though it seems that all executors 
had to join in an action as plaintiffs, including those who 
had not administered, the rule as to joinder was different in 
actions against executors or administrators. Where a 
defendant executor pleaded in abatement that he had one 
or more co-executors who ought to be joined, he must 
have averred not only that the co-executor was alive (e), 
but that he had administered; because it was only 
necessary to sue so many of the executors as had adminis- 
tered (/), or because the plaintiff in an action against 
executors cannot know, while a plaintiff in an action by 
executors does know, who have administered (g). 

If one of two executors dies the action must be brought 
against the surviving executor alone, and not against the 
representative of the deceased (h). An action does not lie 
against a.n executor, and the executor of an executor, for 
this is repugnant (h) . 

(e) Hilhert v. Lewis, 1 Freem. 268. 

(/) Wms. Saund. 484, 485 ; Bro. Exors, 20, 88 ; Wentworth, Off. Ex. 
14tli ed., 205 ; Swallow v. EmbeTSon, 1 Ley. 161 ; Ryalls v. Bramwallf 
1 Exch. 734 ; 5 Dowl. & L. 753. 

{g) SwaUow r. Emberson, 1 Lev. 161 ; see further Hensloe^s Vase, 9 Rep. 
36 a. ; Vickera v. Bdl, 4 De G. J. & S. 274, ^83 ; 10 L. T. (n.s.) 77 ; 
12 W. R 689 J 10 Jui: (N.s.) 376. 

(h) RoL Abr. 928, Executors, Z. 
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CHAPTEE III. 
GUARANTEES. 

Several liabilities. — The case of persons who are 
severally but not jointly liable to pay the same debt or 
perform the same covenant does not, strictly speaking, 
fall within the scope of this treatise. The Hability of the 
assignee of a lease, by privity of estate, and of the lessee, 
by privity of contract, to pay the rent and perform the 
covenants which run with the land, is not in truth a joint 
liability. Tender by the assignee is no defence to an 
action against the lessee (i). It is true that the lessor can 
only have one satisfaction in regard of the several habiUties 
of the lessee and assignee (Jc), but if he gets satisfaction 
from one there is no impUed agreement that the other 
shall contribute. And this is the difference between the 
rights of a several contractor on the one hand and a joint 
and several contractor on the other ; for one who is only a 
several contractor has no remedies over against any one, 
but one who is a joint and several, or only a joint 
contractor, has a right of contribution against the other 
sureties in equity (Z). 

Where two are severally liable to a third he is not in 
any way put to an election as to which he will sue, and 
until satisfaction is obtained he can sue both together (m) 
or one after the other (n) . 

(i) OrgUl v. Kdmshead^ 4 Taunt. 642. 

Qc) Brett v. Curriberland^ Gro. Jac. 521, 523. 

(Q UnderhUl v. Horwood^ 10 Ves. 209, at p. 226 ; for an example of a 
several bond, which is neither joint nor joint and several, see Collins v. 
Pross&r, 1 B. & C. 682 ; 3 D. & R 112. 

(m) Order XVI. r. 4. 

(n) Vestry of Bermondsey v. Ramsay, L. B. 6 C« P. 247 ; 40 L. J. 0. P. 
206 ; 24 L. T. 429 ; 19 W. R. 774 
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Nor are the respective liabilities of principal debtor and 
surety in their own nature joint liabilities, though as 
between the creditor on the one hand and the principal 
debtor and surety on the other, they may be made so. As 
between the debtor and the surety, though there is an 
impUed contract on the part of the former to indemnify 
the latter, there is no mutual right of contribution, which, 
it is submitted, is the test whether the obligation of 
several to one is a joint obligation or not. 

Guarantees. — ^It often happens that when two persons 
are joint or joint and several obligors of a bond or makers 
of a promissory note, one is in fact a principal debtor and 
the other is a surety. It was formerly held that no 
evidence of this fact could be given, and consequently 
that no special defence arising from the relation of 
principal and surety could be pleaded to an action on the 
bond or note (o). In Hall v. Wilcox (j>) Lord Tenterden 
admitted the evidence. In ManUy v. Boycott (q) it was 
held that in the absence of some special agreement 
between the makers of a joint promissory note and the 
holder, whether payee or indorsee, that he should take it on 
the terms that one of the makers was to be treated as the 
principal debtor and the other as a surety, the holder was 
entitled to treat the makers as jointly liable as principals. 
The contract created by a bond or promissory note has 
two elements, one the express contract which appears on 
the face of the written instrument, the other that which 
arises from the delivery of the instrument. The delivery 
may be qualified. No parol evidence can be received of 
any agreement inconsistent with what appears on the 
face of the instrument, as that a bill drawn payable at 

(o) Perfect v. Musgrave^ 6 Price, 111 ; AMee v. Pidducky 1 M. & W. 
564 ; 2 Qale, 116 ; Price y. Edmunds, 10 B. & C. 578. 
{p) 1 Moo. & R. 58. 
Iq) 2 E. & B. 46 ; 22 L. J. Q. B. 265 ; 17 Jur. 1118. 
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three months shall not be payable till the expiration of 
four mouths. But the deUvery may be qualified, an4 
evidence may be given by parol of an agreement at the 
time the bill is drawn and indorsed, which is consistent 
with the written instrument ; as for example that a bill 
is endorsed and banded over for a parti<;ular purpose 
without giving the bailee the ueual rights of an indorsee 
of a bill. 

It was not decided in Mmley y, Boycott whether an 
agreement that one of two makers of a note should be 
treated as a surety only was within this doctrine, but that 
case did decide that without a special agreement to that 
effect one of the makers could not set up the fact that he 
was only a surety; and that a bond fide holder was not to 
be prejudiced in the rights, which he primd facie had 
according to the terms of the instrument, by knowledge 
subsequently communicated to him after he had become 
the holder, or even by knowledge which he had at the 
time when he took the note. 

The question whether, even if such an agreement had 
been made, evidence of it could be admitted was treated 
as more than doubtful by Willes, J. (r). But in Pooley v. 
Harradine (s) the question arose again and was decided. 
There the plaintiff sued one of two joint makers of a note, 
who pleaded that he made the note as surety for the other 
maker ; that the note was deUvered to the plaintiff and 
taken by him on an agreement between the parties that 
the surety should be Uable as surety only, with notice that 
he was a surety only ; and that the plaintiff without the 
surety's consent had given time to the principal. This 
was held (f) to be a good plea on equitable grounds. 
Apart from any agreement between the plaintiff -and the 

(r) Strong v. Foster, 17 C. B. 201 ; 26 L. J. 0. P. 106 ; 4 W. E. 3161. 
(«) 7 E. & B. 431 J 26 L. J. Q. B.^ 166 ; 5 W. R. 406 ; 3 Jur. (ir.s.) 488. 
(t) On the authority of Dames v. Stainbank, 6 De G. M. & Q. 679 ; 
see also HolUer v. Eyre^ 9 CL Is F. 1. 
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makers of the note that oue of them should be treated as 
a surety, if the plaintiff has notice of the relation which 
the makers have to one another, it is mif air and inequitable 
in him knowingly to prejudice the rights of the surety 
against the principal. And, so far from its being necessary 
to allege and prove a special agreement on delivery of the 
note to treat one of the makers as surety (as was held 
indispensable at law), it would seem that this equity would 
arise provided the plaintiff knew of the relation between 
the makers at the time of his dealing with the principal to 
the prejudice of the surety, even though he had no notice of 
such relation at the time he took the note (u), Greenough 
V. McClelland (x) affirmed Pooley v. Harradine and decided 
that two facts, namely, the existence of the relation of 
principal and surety between the debtors, and the know- 
ledge of its existence by the plaintiff, were sufficient to 
prevent him from recovering from the surety, if he had 
given time to the principal debtor without the surety's 
assent. 

It is in the eyes of a Court of Equity a fraud in a 
creditor to proceed to law against a surety after he has 
agreed with the principal debtor to enlarge the time for 
payment of the debt, and the court relieves against the 
fraud. The doctrine in equity is thus placed beyond 
all doubt. A common law lawyer might feel difficulties 
in the way of arriving at such a doctrine. He might 
consider that there is nothing illegal in an agreement by 
one, who is in reality a surety, to forego his rights as a 
surety and submit to all the liabilities of a principal; 
and that a party to a written instrument, who on the 
face of it contracts as a principal, thereby enters into 

(i*) See Oakley v. PashelUr, 4 CI. & F. 207 ; 10 Bligh. (n.s.) 548, 
and note on p. 576 ; Rayner v. Fussey^ 28 L. J. Exch. 132 ; Taylor v. 
Burgess, 6 H. & N. 1 ; 29 L. J. Ex. 7. 

(a;) 2 E. & E. 424 ; 30 L. J. Q. B. 15 ; 2 L. T. (n.s.) 571 ; 
8 W. R 612 ; 6 Jur. (n.s.) 772. 
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such an agreement. Without disrespect to the Courts 
of Equity, it is not easy to see why they should have dis- 
regarded such considerations; but that they have done 
so, and have established the doctrine above stated is 
certain (y). 

And it would seem that any facts which would raise 
a defence as between creditor and surety in an ordinary 
transaction of suretyship will be available once the fact 
of suretyship between the makers of a note has come to 
the knowledge of the payee or holder {z), 

(y) See 'per Williams, J., delivering the judgment of the Exchequer 
Chamber in Greenough v. McClelland, 2 E. & E. 424 ; 30 L. J. Q. B. 15 ; 
2 L. T. (N.s.) 571 ; 8 W. R. 612 ; 6 Jur. (n.s.) 772. 

(z) See Mutual Loan Fund Association v. Sudlow, 5 C. B. (n.s.) 449 ; 
28 L. J. C. P. 108 ; 6 Jur. (n.s.) 338 ; Lamence v. JValmshy, 12 C. B. 
(N.s.) 799 ; 31 L. J. C. P. 143 ; 5 L. T. (n.s.) 798 ; 10 W. R. 344. 
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CHAPTEE IV. 
JOINT CONTRACTS IN EQUITY. 

Rule at law. — ^We have now to consider a rule laid 
down by the Court of Chancery in giving relief by an 
administration action against the estate of a deceased 
joint contractor. At law it was always well settled that 
if one of many joint contractees died, the benefit of the 
contract survived to the remaining contracteeB (a), and if 
one of many joint contractors died he and his estate were 
discharged, and the burden of the contract survived to the 
remaining contractors (6). It was otherwise in case of the 
death of one of many joint and several contractors, for there 
the estate of the deceased contractor remained liable (c). 

Not followed in equity. — The Court of Chancery, on 
somewhat slight grounds, departed from this rule. " There 
was a case,*' said Lord Hardwicke, " which I determined 
in this Court, where there were two persons jointly bound 
in a bond ; one of the obligors died, and, to be sure, at law 
it might have been put in suit against the survivor ; but as 

1 thought it extremely hard, I decreed the representative 
of the co-obligor should be charged pari passu with the 
surviving obligor in payment of the bond " {d). 

Examples. — In the case from which this is an extract, 
Moore, Mead, and another were assignees of Barker, a 

(a) Com. Dig. Abatement, E. (12), 11, p. 64. 

(6) Com. Dig. Abatement, F. (8 a.), 11, p. 76 ; Towers v. Moore^ 

2 Vern. 98. 

(c) Ennys v. Donnithorney 2 Burr. 1190 ; Bums v. Brycm, 12 App. 
Cas. 184. 

(d) See Primrose v. Bromley, 1 Atk. 88, 
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bankrupt. They covenanted for themselves, their heirs, 
etc., to account for. such moneys as they or either of them 
should receive to the commissioners in the bankruptcy. 
Mead collected large sums ot money from the bankrupt's 
estate, and died. It was held that the assignees were 
jointly and severally liable, each for the amount received 
by him. 

In Devaynes v. Noble, Sleech's case (e) , William Devaynes, 
John Dawes, William Noble, E. H. Croft, and Eichard 
Barwick had been in partnership as bankers. Miss Sleech 
had been a customer of the firm. William Devaynes 
died, but Miss Sleech continued to deal with the sur- 
viving partners after his death. The surviving partners 
became bankrupt in the following year. At the death of 
Devaynes in 1809 she had a balance of 306Z. on her 
accoimt with the partnership. On January 31st, 1810, 
she drew a cheque on the house in the name of the old 
firm for 30Z., which was paid to the bearer; no other 
receipts or payments took place till the bankruptcy, under 
which she proved for 316Z. (the balance remaining), 
received dividends on that debt which reduced it to 216Z., 
and afterwards signed the certificate of the bankrupts. 
She now claimed the right to resort to the estate of 
Devaynes for payment of the balance. 

This case is valuable for (among other reasons) the 
collection of cases it contains upon this point. 

Now nothing can be clearer than that at law the estate of 
Devaynes was absolutely discharged on his death, and that 
the liability on the joint contract survived to the survivors; 
but it was held that Miss Sleech had in equity the right of 
recourse to the estate of the deceased partner, "for a 
Court of Equity holds it to be unjust that the estate of a 
partner, who has had the benefit of a joint contract, should 
by the accident of his death be released from the obligation 

(e) 1 Mer. 639 ; 2 R & M. 495. 



JOINT CONTRACTS IN EQUITY. 49 

which formed a part of the consideration given to the 
other contracting party.*' 

The principle upon which this rule of equity was 
founded in the first instance may not perhaps be satisfactory. 
From expressions of Lord Thurlow {/), and Lord Eldon (g), 
one may gather that such a doctrine would not have 
originated with them. Where parties think proper to 
enter into a joint instead of a joint and several contract, 
one is surprised that Courts of Equity have not left that 
to its fate as a joint contract, and allowed the contractor 
who has had to pay to seek his remedy ill his right of 
contribution against the estate of the deceased contractor. 
Thfe want of any sound basis for this rule led the judges 
to refer it to the nearest known principle which was 
available, namely, to the doctrine of mistake. 

Mistake. — Thus, in Lane v. Williams (Ji), Newberry and 
^ Williams were partners to whom the plaintiff lent money, 
for repayment of which the promissory note of the partners 
was given. Williams died, and then Newberry died 
insolvent : and it was held that the plaintiff might take 
proceedings against the representatives of Williams. Now 
every partner in a firm is jointly liable with the other 
partners for all debts and obligations of the firm incurred 
while he is a partner ; and after his death his estate is 
also severally liable in a due course of administration for 
such debts and obligations so far as they remain unsatisfied, 
but subject to the prior payment of his separate debts {i) . 
The Court explained such cases as these by saying that 
the joint note was made joint by mistake. 

In Simps&n v. Vaughan (k) Simpson sued as obligee of 
a bond of which Nut and Baker were obligors. The 

(/) Hoare v. Contencin, 1 Bro. C. C. 27. 

(g) Ex parte Kendall, 17 Ves. 614. (h) 2 Vern. 292. 

(i) See Partnership Act, 1890 (53 & 54 Vict. c. 39), s. 9. 

Qc) 2 Atk. 31. 

J.B. E 
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bond, which recited that Nut and Baker were partners, 
had been filled in by Baker in this form : ** John Nut and 
Joseph Baker are held and firmly bound in the sum of 
A*4000, for which payment justly to be made we bind 
ourselves, our heirs, etc. The condition of this obligation 
is such that if the above bounden John Nut and Joseph 
Baker, their heirs, etc., do well and truly pay the sum of 
£2000, then this obligation to be void." It appears from 
the judgment of this case that the £2000 was not a debt 
in the way of trade, but was an actual loan to the 
partners ; and Lord Hardwicke held that on the contract 
of loan, apart from the bond, the partners would have 
been jointly and severally liable, which in a sense they 
would have been, as we have seen. He then held that the 
proper inference from the facts. Baker, who filled up the 
bond, being only a tradesman, and unacquainted with the 
common form of bonds, was that the words " jointly and 
severally" had been omitted by mistake, and that the 
obligation on the bond was joint and several. Therefore, 
Nut having died solvent, leaving Vaughan his executor, 
and Baker having become insolvent, the plaintiff was held 
entitled to claim against Vaughan (I). Cases of this 
class, and they are numerous (m), have been referred to 
the equity doctrine of mistake. If partners enter into a 
joint bond to secure a pre-existing partnership liability, 
the fact that they are partners was taken as cogent, 
almost conclusive, evidence of an intention that the 
liability on the bond was intended to be similar to that 
on the pre-existing Uability, namely, joint and several. 
But it must be admitted that this doctrine of mistake 
savours more of an excuse than a reason, and has not 

(I) See also Bishop v Church, 2 Ves. Sen. 100, 371 ; Thomas v. FraseVy 
3 Ves. 399 ; Bum v. Burn, 3 Ves. 573. 

(m) See, for example, in afldition to those already cited, Gray v. 
Chiswell, 9 Ves, 118 j Underhill v. Horwood, 10 Ves. at p. 227. 
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been much relied upon in later cases, which have, it is 
submitted, laid down a more satisfactory rule, namely : — 

Pre-existing liability. — That where the joint contract 
in question is a security for the performance of a pre- 
existing joint and several liabiHty, there the joint contract 
will be construed as a joint and several contract; but 
where there is no antecedent separate liability, but the 
obligation only exists by virtue of a joint contract, the 
extent of its operation is to be measured by the words 
used, and the construction is the same in equity as at 
law (n). Thus: — 

Examples. — ^In Sumner v. Powell (o) four surviving 
partners, A., B., C, and D., gave an indemnity to the 
plaintiff, who was executor of a deceased partner, saving 
him harmless from all demands to which the estate of 
the deceased partner might be liable by reason of his 
having been a partner. Before C. had joined the partner- 
ship a breach of trust had been committed by B., who 
had sold trust property and appHed the proceeds to the 
purposes of the partnership. The plaintiff and these four 
partners (or the estates of such as had died in the mean- 
time) were ordered to pay the amount due to the trust 
estate; the amount payable by the plaintiff was some 
£3000, and he claimed on the above indemnity against A., 
D., and the executors of C, who had died. 

*' The question," said Sir W. Grant, M.E., ''is whether 
any other effect can be given to this covenant in equity 
than it has at law. It has never been determined that 
every joint covenant is in equity to be considered as the 
several covenant of each of the covenantors. When the 
obligation exists only by virtue of the covenant its extent 
can be measured only by the words in which it is 

(n) Per Lush, J., L&vy v. Sale, 37 L. T. (n.s.) 709, 
(o) 2 Mer. 30 ; T. & R. 423. 

£ 2 
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conceived. A partnership debt has been treated in equity 
as the several debt of each partner, though at laW it is only 
the joint debt of all. But there all have had a benefit 
frolil the inoiiey advanced or the credit giveti, and the 
obligation to pay exists independently of any instrument 
by Which the debt may have been secured. Bo where a 
joint bond has in equity been considered as several, there 
has been a credit previously given to the different persons 
who had entered into the obligation. It was hot the 
bond that first created the liability to pay. But in this 
case the cdvenant is purely matter of arbitrary convention, 
growing out of no antecedent liability in all or any of the 
covenantors to do what they have already undertaken. 
Instead of winding up the partnership concern and 
dividing what might remain after satisfying all claims 
upon it, the parties make an arrangement by which the 
plaintiff was immediately to receive what was estimated 
to be his testator's share of the joint estate, he releasing 
to the other partners all interest in the residue. Why was 
the plaintiff's share of the partnership estate to remain 
unaffected by any claims by which that estate might 
afterwards be diminished? There was no equity that 
entitled him to demand from the other partners an 
engagement to that effect. But they are contented to 
give him a covenant of indemnity. As it is only a joint 
covenant that is given, how can I say that it is anything 
more than a joint covenant that was meant to be given ? 
It is not attempted to be shown that there was any 
mistake in. drawing the deed, or that there was any 
agreement for a covenant of a different sort. There is 
nothing but the covenant itself by which its intended 
effect can be ascertained. There is no ground, therefore, 
on which a Court of Equity can give it any other than its 
legal operation and effect " (p). 

(p) This case was affirmed by Lord Eldon in T. & R. 423. 
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In Clarke v. Bickers {q) two messuages were let to A. 
and B., co-partners, on which they carried on their 
business. A. and B. for themselves, their executors, etc., 
covenanted with the lessor to pay the rent and keep the 
messuages in repair. A. died during the lease, and after 
his death his executors carried on the business in partner- 
ship with B. on the premises. Then the rent fell into 
arrear and, the messuages into disrepair, whereupon the 
lessor re-entered and expended money in repairs, the 
amount of which, together with the rent in arrear, he 
claimed from B. and the executors of A., contending that 
the covenant, through joint in form, should be construed m 
joint and several. But the Vioe-Ghancellor held that 
there was no equity. 

In Wilmer v. Currey (r) on a dissolution of partnership, 
two continuing partners covenanted to pay to the retiring 
partner certain specified sums. The retiring partner 
sought to enforce this covenant against the continuing 
partner who survived and the executors of the other who 
had died. On demurrer the bill was dismissed for want 
of equity. "I agree,*' soid Knight Bruce, V.-C, **that, 
independently of the arrangement which the deed con- 
taining the covenant carried into effect, there would be a 
joint demand on the part of the plaintiff against the 
executrix in respect of the partnership which wag the 
subject matter of the deed ; but that would be a liability 
different in extent and nature from that now sought to be 
enforced, and not merely different because a simple 
contract liability.*' 

On the other hand if the new obligation, instead of 
of -superseding the pre-existing one, merely prescribes the 
manner in which the old obligation is to be performed, 
there the new contract, though joint in terms, will be 
cQnstrue4 as joint and several if the former was joint aiid 

(5) 14 Sim. 639 ; 9 Jur. 678. (r) 2 De G. & Sm, 347 : 12 Jur. 847. 
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several. Thus in Beresford v. Browning (s) it was agreed 
between four members of a mercantile firm that, in case 
of either of them retiring from the business or dying, the 
continmng or surviving partner or partners should not be 
compelled by the retiring partner or by the executors 
of the deceased partner to repay to him or them his or 
their share in the business immediately, but that the clear 
balance, as ascertained from the last stock-taking, due to 
such retiring or deceased partner, together with any 
additional capital, should be repaid out of the business by 
the continuing or smrviving partners by instalments, until 
the whole amount should be fully paid. 

A. died intestate, andB., C. and D., or the survivors of 
them, were ordered to pay to his representative 65,000Z. 
in instalments. Then B. died, and then C. and then D. 
became bankrupt. Jessely M.R., held that the surviving 
partners, B. and C, were liable on the covenant, and 
stated the general rule to be that a partnership contract 
for value given to the partnership, being a mercantile 
partnership, is in equity several as well as joint, although 
in form it may be joint at law ; and that this covenant did 
not create a new obligation but merely prescribed the 
manner in which the old obligation was to be performed. 

Again, in Bawstone v. Parr (Q, John and James Ewing, 
being indebted to Oldham & Co. in the sum of 487^. 145. 
for goods sold, and being pressed for payment and unable to 
pay, were given time on making a promissory note in which 
James Parr joined as surety. The note was in this form : 

" Eighteen months after date we promise to pay to 
Messrs. Oldham & Co. 487Z. 14s. with lawful interest from 
the 14th of April last till paid ; for value received. 

J. & J. Ewing, 
James Pabb, surety.'* 

(s) L. R. 20 Eq. 564; 33 L. T. (n.s.) 118; a/. 1 Ch. D. 30; 
45 L. J. Ch. 36 ; 33 L. T. (n.s.) 118 ; 24 W. R. 120. 
{t) 3 Russ. 424, 539. 
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The Master of the Rolls held, i.e., drew the inference of 
fact, that the parties intended this to be a joint and several 
note ; and so when James Parr died and J. & J. Ewing 
became insolvent, he allowed a claim against the estate of 
James Parr. The Lord Chancellor, however, for reasons 
which appear conclusive, inferred that there was no such 
intention in the minds of the parties, and overruled the 
decision of the Master of the EoUs (u). 

Present rule: — If therefore there is no mistake in 
preparing the bond, bill, note, or other contract; or 
if the bond, bill, note, or other contract is not given 
or made in respect of an antecedent liability, joint and 
several, whether as being a liability of partners or other- 
wise ; or if the bond, bill, note, or other contract is not 
given or made in pursuance of an agreement that it shall 
be joint and several ; the bond, bill, note, or other 
contract will have the same construction and give rise to 
the same rights and habiUties in equity as at law (x). 

This right of recourse to the estate of a deceased co- 
contractor being an equitable right is of course subjecf to 
equitable defences, laches and acquiescence ; in short, any 
conduct which leads the representatives of the deceased 
contractor to alter their position on the reasonable sup- 
position that the estate is discharged, would make it 
inequitable to resort to this right and would be a defence 
to any claim to enforce it (y). 

It makes no difference whether the creditor seeks relief 
first against the surviving contractor or the estate of the 
deceased {z), 

(u) See also Jones v. Beach, 2 De G. M. & G. 886 ; 22 L. J. Ck 425 ; 
Other V. IvesoUy 3 Drew. 177 ; 24 L. J. Ch. 654. 

(x) Richardson v. Horton, 6 Beav. 185 ; 12 L. J. (n.s.) Ch. 333 ; 
7 Jur. 1144. 

(y) Devaynes v. Noble, Bleech^s case, 1 Mer. 539 ; 2 K & M. 495. 

\z) In re Hodgson, 31 Ch. D. 177 ; 55 L. J. Ch. 241 ; 54 L. T. 222 ; 
34 W. R. 127. 



( 56 ) 



CHAPTEE V. 
JOINT TORTS. 

Joint tort feasors. — When a tort has been committeci, 
all who aid or counsel, direct or joint in, the commission 
of it are joint tort feasors (a). Persons who form a 
common design to commit a wrong and act in pursuance 
of it are joint tort feasors, and their act is a joint tort. 
But a, common design or intention is necessary. Joint 
tort feasors can be sued together, but two persons hable 
for independent torts can not (b). 

One ov all may be sued. — ** If divers do a trespass it is 
joint and several at the will of him to whom the wrong is 
done" (c). That is to say he may sue one of the wrong 
doers and that one could not plead in abatement {d), and 
he probably cannot now insist on having the others made 
co-defendants ; but to say generally that joint tort feasors 
are jointly and severally liable is to use a loose and mis- 
leading expression. Their liability is very differeut to that 
of joint and several contractors. 

Two out of three. — ^It will be remembered that if two 
out of three joint and several contractors were sued, the 
two could plead in abatement and have the third joined, 
but two out of three or more joint tort feasor^ if sued 
could not by any means have the other or others joined 

(a) See per Tindal, C. J., Petrie v. Lamont, Car. & M. 93, at p. 96. 
(6) Sodl&r V. The Great Western Bail Co. (1896), App. Caa. 450 ; 
66 L. J. Q. B. 462 ; 74 L. T. 561 ; 45 W, R. 51. 

(c) Co. Litt. 232a. 

(d) Mitchell v. Tarbutt, 5 T. B. 649 ; King v. -Bbppre, 13 M. & W. 494, 
at p. 505 ; 2 D. & L. 382 ; 14 L. J. Ex. 29. 
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who had ^ot been sued (e). Still a plaintiff cannot by 
framing hi^ s|,ction in tort when it is in substaiice an action 
ex contractu alter the rights of the defendant to have 
others joijied as co-defendants. Where an action is not 
maintainable without referring to a contract between thp 
parties and laying a previous ground for it by showing 
such contract, there, althougb the plaintiff shaped his case 
in tort, he was yet liable to a plea in abatement if be 
omitted any defendant, or to a nonsuit if he joined too 
many (/). 

Judgment against one. — Again, we have seen that a 
judgment without satisfaction against one or some of 
several jointly and severally liable on a contract is no bar 
to an action against the others. But it is otherwise in 
the case of joint tort feasors. This was decided in the 
case of Brown v. Wooton (g) which was a case of trover for 
certain plate. And the defendant pleaded that at another 
time the plaintiff had brought his action for this same 
plate against J. S., supposing the conversion to have been 
by him, and in that action had judgment to recover 20Z. 
for damages and had J. S. in execution for those damages, 
and avers that it is for the same goods and for the same 
trover and conversion. It was thereupon demurred. 

Clarke argued for the plaintiff that it was not any plea, 
because the having judgment and the party being in 
execution is not any satisfaction unless the money was 
paid, and therefore being pleaded without satisfaction it 
is not any plea in bar of this action. 

As in debt against two by several praecipes upon one 
obligation judgment and execution against one is no plea 
for the other without satisfaction, and execution of the 
body is no satisfaction. 

But all the court held the plea to be good, for the cause 

(e) Mitchell v. Tan-hdt, 5 T. R. 649. 

(/) Notea to Cahell v. VaughaUf 1 Wms. Saund. p. 291, e. 

(gr) Cro. Jac. 73 ; Yelv. 67. 
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of action being against divers, for which damages uncertain 
are recoverable, and the plaintiff having judgment against 
one person for damages certain, that which was uncertain 
before is reduced in rem jvdicatam, and to certainty; 
which takes away the action against the others; and 
therefore Popham said, if one hath judgment io recover in 
trespass against one, and damages are certain, although 
he be not satisfied yet he shall not have a new action for 
this trespass. By the same reason e contra if one hath 
cause of action against two and obtain judgment against 
one he shall not have remedy against the other ; and the 
alleging that he hath the one in execution for this cause 
is not an answer to the purpose [i.e,, is immaterial] ; and 
the difference between this case and the case of debt upon 
an obhgation against two is because there every one of 
them is chargeable and liable to the entire debt ; and 
therefore a recovery against one is no bar against the 
other until satisfaction (h), "Wherefore by all the court, 
nullo contradicente, nor any of the defendant's counsel 
being there, it was adjudged for the defendant. 

Now there would seem not to be a single argument 
advanced in this case which is not equally appHcable to 
the case of joint and several obligors, and the dif&culty of 
coming to different conclusions in cases so similar has led 
the Supreme Court of the United States to hold that a 
judgment against one of two joint tort feasors is not until 
satisfaction any bar to an action against the others (^). 
But in our law, however dif&cult the conclusion may be, 
it is clear upon authority that in such a case an unsatisfied 
judgment is a bar to future action (ft). 

(h) This assumes that the bond is joint and several. 

(i) Livingstone v. Bishop, I Johns. (U.S.) 290 ; Lov^oy v. Murray^ 
3 Wallace, 1. 

(k) King v. Hoare, 13 M. & W. 494 ; 2 D. & L. 382 ; 14 L. J. Ex. 29 ; 
Brinsmead v. Harrismiy L. R. 7 C. P. 647 ; 41 L. J. C. P. 190 ; 27 L. T. 99 ; 
20 W. R. 784. 
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But in order that the judgment against one may be a 
bar to an action against the others, it is necessary that 
the cause of action upon which the judgment was obtained 
against the one, and the cause of action upon which it is 
sought to make the others liable, should be one and the 
same cause of action. The case would seem to be exactly 
analogous to that of an action on a promissory note given 
by two of several jointly liable on a contract (I). The 
position seems sound in principle and is not weakened by 
authority. 

Only one satisfaotion. — ^But though the plaintiff may 
sue all the tort feasors together or any of them separately, 
he can have but one satisfaction, and any attempt at 
a second satisfaction was formerly met by an avditd 
quereld (m) and would now be met by a summons to stay 
execution, or for an injunction, and if persisted in would 
probably lead to an action for damages. This is only 
another phase of the principle that a joint obligation 
of many can be satisfied by one. Satisfaction by one 
discharges the others. Thus accord and satisfaction by 
one of several joint tort feasors is a bar to an action 
against the others on the same cause of action (n). But 
the two causes of action must be the same, for accord and 
satisfaction of one cause of action is no defence to an 
action on another, unless the two are of such a nature 
that the plaintiff is bound to elect between them. 

On this point the case of TJie Mayor and Corporation of 
Salford v. Lever (p) deserves mention. There a coal 

(0 Wegg Prosser v. Evans, [1895] 1 Q. B. 108 ; 64 L. J. Q. B. 1 ; 
72 L. T. 8 ; 43 W. R. 66. 

(m) Cocke v. Jennor, Hob. 66. 

(n) Hillman v. Uncles, Skinner, 391; Thurmcm v. WUd, 11 A. & E. 4535 
3 P. & D. 489. 

(o) [1891] 1 Q. B. 168 ; 60 L. J. Q. B. 39 ; 63 L. T. 668 ; 39 W. R 
86 ; 55 J. P. 244. 
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merchant, Lever by name, conspired with an agent of the 
corporation to cheat the corporation out of Is. per ton on 
coals purchased from the merchant, which Is. per ton was 
paid to the agent. Now this was such a secret profit as 
an agent is bound to hand over to his principals, as money 
had and received to their use, and not necessarily or even 
frequently as damages for fraud. The corporation then 
made an agreement with the agent under which he paid 
into a bank a sum of money to secure the corporation for 
their losses, and the corporation agreed to sue the other 
coal merchant and other tradesmen by whom they had 
been similarly cheated, and to treat the sums recovered 
from these persons as in mitigation of the liabiUty of the 
agent. In their action against the coal merchant Lever, 
they were met with the plea that their agreement with 
their agent was an accord and satisfaction of the liability 
of a wrong-doer jointly liable with the defendant. The 
answer to that plea was that the agreement with the agent 
was an accord but was not and was never intended to be 
a satisfaction. Whether it would have been a defence, 
even supposing it was an accord and satisfaction of the 
agent's Hability, is not clear. Perhaps it would depend on 
whether the whole liability of the agent, both as agent and 
as joint tort feasor, or whether the liability for the secret 
profit alone, was satisfied. Whether the one could be 
satisfied without satisfying the other may be doubted, and 
we venture to suggest that the plaintiffs, having two 
different causes of action against their agent arising out of 
the same state of facts, would be bound to elect between 
them, and having recovered on or got satisfaction of one 
would have thereby released him from liability on ^he 
other, and having done so would have released his cp- 
tort feasors also. " If there is a judgment against two 
who are both in execution, and the sheriff suffers one 
to escape, and the plaintiff recovers judgment against 
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the sheriff and has satisfaction, the other shall be 
discharged" (p). 

Release of one. — If divers do a trespass it is joint or 
several at the will of him to whom the wrong is done ; 
yet if he release to one of them all are discharged (g), 
for a release is as good a isatisfaction in law as a satis- 
faction in deed (r). 

" Thomas Cocke brought an action of trespass against 
Kenelme Jennor for breaking his house at Dunmow, and 
beating him, the last day of October in the 10th year of 
the King. The defendant pleads that he, together with 
one Eobert Milbome, in the time of the trespass supposed, 
did jointly break the plaintiff's house and beat him ; and 
that afterwards, on the 13th day of June, 11 Jac. E., the 
plaintiff did release unto the said Milbome by his writing, 
which the defendant shows in Court, all actions real and 
personal, etc., and avers that the trespass whereof the 
plaintiff complains, and which he and Milbome did jointly 
est una et eadem and not alia neque diversa. Whereupon 
the plaintiff demurred, and it was adjudged for the 
defendant ; for though a trespass be joint and several to 
this purpose that he may sue either one or all, yet when 
two join in a trespass they so make one trespasser, as 
either of them is as well answerable for his fellows as for 
himself. And, therefore, a release to one dischargeth the 
whole trespass. . . . Now, against joint trespassers 
there can be but one satisfaction, therefore if they be sued 
in several actions, though the plaintiff make choice of the 
bfest damage, yet when he hath taken one satisfaction he 
can take no more, and if he requires two an auditd quereld 
will lie" (r). 

Damages. — If several defendants were sued together for 

(p) Alford V. Tatnelly 1 Mod. 170 ; 2 Mod. 49. 

{q) Co. Lit. 232 a. (r) Cocke v. JennoVy Hob. 66. 



62 JOINT RIGHTS AND LIABILITIES. 

a joint tort the plaintilBf was formerly entitled to recover 
only compensation for the joint injmy, and facts, which as 
against one of the defendants would have been ground for 
exemplary damages, were not considered in assessing the 
damages for the joint tort (t). If the plaintiff sought 
exemplary damages he had to elect as to which of the 
defendants he would sue. Now, however, that all persons 
may be joined as defendants against whom the right to 
any relief is alleged to exist, whether jointly, severally, or 
in the alternative (u)^ it would seem that the plaintiff may 
have the damages assessed by the same jury against the 
defendants jointly and severally ; but it is suggested that 
he must then elect upon which verdict he will take 
judgment. 

CoYenant not to sue. — There is the same distinction in 
the case of torts as of contracts between a release strictly 
so called and a covenant not to sue. A covenant not to 
sue one of two tort feasors does not prevent the covenantor 
from suing the other (x). 

Plaintiffs. — ^With respect to actions of tort where several 
are interested in the cause of action, as, for example, 
where the defendant has wrongfully converted the goods 
or trespassed on the land of several joint tenants (^), or 
tenants in common, if only one of them sued, the defendant 
could only plead in abatement, and could not raise the 
point of non-joinder on the general issue, or by pleading 
in bar, or on motion in arrest of judgment (z) . An injury 

(t) Cocke V. Jmnor, Hob. 66 ; Clarhe v. Newsam, 1 Exch. 131 ; 16 L. J. 
Ex. 296 ; Mayne on Damages, 4th ed., pp. 393, 430, 536. 

(ti) Order XVI. r. 4. 

\x) Duck V. Mayeu, [1892] 2 Q. B. 511 ; 62 L. J. Q. B. 69 ; 67 L. T. 547 ; 
41 W. R. 56 ; 57 J. P. 23. 

(y) Bering v. Moor, Oro. Eliz. 554 ; NeUhorpe v. Dorringtorif 2 Lev. 113. 

(2) 1 Wnis. Saund. 291, in. ; Addison v. Overend, 6 T. R. 766 ; Sedge- 
worth V. Overendf 7 T. R. 279 ; Bloxam v. Hiibhard, 5 East, 407, at 
p. 420. See further Booth v. Briscoe, 2 Q. B. D. 496 ; 25 W. R. 838. 
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has been done to each of the joint tenants, or tenants in 
common, for which each can recover according to his 
interest (a). It must be admitted that it is not easy to 
reconcile this rule with the rule that joint tenants or 
tenants in common cannot sue separately for a breach of 
covenant to repair. 

In truth, however, joint obligees or covenantees in 
personal contracts differ materially from joint tenants of 
estates in land in respect of their power of deahng with 
their rights. An interest in land, whether joint or several, 
may be transferred by the act of the party, and the con- 
veyance by a joint tenant, by release or otherwise, operates 
on his moiety only ; he may convey it to his co-tenant, or 
to a stranger ; whereas a right to sue on a contract could 
not be conveyed at common law, though it might be 
extinguished (6). Joint tenants or tenants in common 
•suing on a covenant to repair are suing on the personal 
contract, and not in respect of their estate, which is merely 
an accidental circumstance, but when suing in trespass, 
for instance, they are suing in respect of their estate, and 
there is no personal contract. 

Contribution. — ^If judgment were recovered against" two 
jointly or jointly and severally liable on a contract, and 
execution were levied and satisfaction obtained against one 
of them, that one would have a right of contribution 
against his co-debtor (c). But it is otherwise where judg- 
ment is recovered against two or more tort feasors, and 
execution is levied and satisfaction obtained against one of 
them. In such a case that one has no right of contribution. 
Each tort feasor is liable for the whole judgment debt, 
and there is no right of contribution between them (d). 

(a) Nelthorpe v. Dorringtorif 2 Lev. 113 ; see also 3 Salk. 205. 
(6) WeiherellY. Langstmj 1 Exch. 634 ; 17 L. J. Ex. 338. 

(c) Miller v. Mynn, 1 E. & E. 1075 ; 2 F. & F. 379 ; 28 L. J. Q. B. 324 ; 
33 L. T. (o.s.) 184 ; 7 W. R. 524 ; 5 Jur. (n.s.) 1257. 

(d) Merryweather v. Nixan, 8 T. R. 186 ; 2 Sm. L. C, 9th ed., 569, 
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Alternative liabilities have really no place in this 
discussion. They seem to fall into two classes : the first 
class consisting of those cases in which the facts, when 
found, establish a cause of action against either of th^ 
defendants at the option of the plaintiff ; the second class 
consisting of those cases where the facts if found in one 
way establish a cause of action against one defendant, and 
if found in another way establish another and a different 
cause of action against the other defendant. Where the 
plaintiff has supplied goods to one of the defendalits, 
apparently on that defendant's own account, but in fact eLs 
agent for the other, who was an undisclosed principal, 
these facts give the plaintiff a cause of action £bg£binst one 
or the other at his election, and it is only the plaintiff's 
election which determines against which of the defendants 
he shall have judgment. This is an example of the first 
class. 

Where the plaintiff has supplied goods to one of the 
defendants, who purported to be agent for the other, here 
(if the latter has not held him out as his agent), the 
question. Was he in fact an agent ? if answered in the 
a£&rmative gives a cause of action for the price of the goods 
against the principal, and the agent is not liable ; and if 
answered in the negative gives a cause of action for breach 
of warranty of authority against the alleged agent, and the 
alleged principal is not liable. This is an example of the 
second class. In the first class, as we have said, the election 
of the plaintiff determines his right of action against one 
or the other — the facts give him a cause of action against 
either ; in the second class he has no election at all, the 
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facts give him a cause of action against one and not the 
other. In either case he may sue both defendants 
together (e). 

Plaintiff must elect. — In the latter case that defendant 
who is not liable will be entitled to judgment with 
costs (/), for as regards him the plaintiff has sued the 
wrong person. In the former case it is not so clear that 
the plaintiff has sued the wrong person, and in this case 
the question whether the defendant who escapes is entitled 
to judgment with costs is a much more difficult one, 
depending for its answer upon what is an election (^), and 
when the plaintiff is bound to elect. Now, issuing a writ 
against one of two alternatively liable has been held to 
be an election (h), but it is not clear that issuing a writ 
against both would have this effect. It may, however, be 
the point of time to which the election at the end of the 
trial dates back. Neither defendant can be made liable 
except through an election, but if the liability of one is 
elected the other is discharged and ought not to have been 
sued. So he, too, is probably entitled to his costs. 

(e) Order XVI. r. 4. ; Child v. Stmning, 5 Ch. D. 695 ; 46 L. J. 
Ch. 523 ; 36 L. T. 426 ; 25 W. R. 519. 

(/) See Child v. Stmning, 11 Ch. D. 82 ; 48 L. J. Ch. 392 ; 40 L. T, 302 ; 
27 W. R. 462. 

(g) Scarf Y, Jardine, 7 App. Cas. 345 ; 51 L. J. Q. B. 612 ; 47 L. T. 258 ; 
30 W. R. 893. 

(h) Per Lord Blackburn, 7 App. Cas. at p. 362. 
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plea by one of many executors sued alone, 41. 
joint tort feasors could not plead in, 56. 

unless action really ex contractUy 57. 
defendant in action of tort might plead non-joinder of plaintiffs, 

62, 63. 
pendency of action could not be pleaded in, 25. 
present procedure, 26, 27. 

Accord and Satisfaction, 

to one contractee bars action by otbeis, 34. 
by one of several tort feasors, 59. 

Action, 

one cause of on joint contract, 3, 22. 
seats on joint and several contracf, 35. 
pending cannot be pleaded in abatement, 25. 
circuity of, 34. 

Administration, 

liability of deceased contractor's estate, 47, et seq. 
See Joint Contracts in Equity. 

Administrator. See Executors and Administrators. 

Agreement. See Covenant ; Joint Contract. 

Alternate Liabilities, 

principal and agent, 64, 65. 
plaintiff must elect, ib. 
when, 65. 

r 2 



INDEX. 

Annuitants, 

covenant with separate annuitants, 11. 
with two to pay annuity to one, 17. 

Assignee, 

of lease, 42. 

tender by, ib, 
in bankruptcy, 47. 

Audita Querela, 

by judgment debtor after satisfaction, 69, 61. 



Bankrupt, 

need not join in action on contract, 16. 
need not W joined, 27. 
discharge of one joint contractor, 28. 
composition hy one, ib. 

Cause op Action, 

one only on joint contract, 3, 22. 
on joint and several contract, 35. 

Composition with Creditors, by one joint contractor, 80. 

CONTRACTSES, 

agreement with several, 8. 

and each of them, 8, 15. 
interest of, 8 — 19. 

lessees of different tenements, 9. 

retiring directors, 10. 

separate annuitants, 10, 11. 

joint tenants, 11. 

tenants in common, 11 — 15. 

co-parceners, 13. 
unilateral interest, 17 — 19. 

agreement with two to pay one, 17. 
" with A. and also with B.," ib, 
" as a separate covenant," 18. 
one could not sue alone, 31. 
can one sue alone now, 32, 33. 
release by one, 34. 
covenant not to sue by one, ib. 

Contractors, 

may contract jointly and severally, 4. 
who are joint contractors, 4 — 6. 
if two " bind themselves," 4. 

" promise for themselves," 4, 5. 
" covenant that they or one of them," 2, 6. 
one may be sued, 22. 
could plead in abatement, 22, 24, 25. 
modern procedure in lieu of plea in abatement, S6. 



INDEX. 

Contractors — continued. 

who are joint contractors — contintied, 

release of one, 27. 

of executor of one, 28. 

covenant not to sue one, ^7, 28. 

judgment against one, 29. 
in favour of one, 31. 
by default, 29. 

death of one, 47. 

jointly and severally liable in equity when, 47^-^65. 

contract made joint by mistake, 49. 

pre-existing joint and several liability, 51. 
joint and several, 6. 

" they and each of them," ib, 

" they and every uf them," 7. 

"conjunctly and severally," ib, 
one or all may be sued, 35. 
no plea in abatement, ib. 
two of three could formerly plead in abatement, 35, 36. 

whether now, 36. 
judgment against one, 36, 37. 
release of one, 38. 
covenant not to sue one, 39. 
death of one, 47. 

Contribution, 

between judgment debtors, 35. 
joint contractors, 42. 
joint and several contractors, ib, 
persons severally liable, ib, 
tort feasors, 63. 

Co-Pargeners, interest of in rent and covenants, Id. 

Covenant, 

not to sue joint contractor, 27, 28. 

joint and several contractor, 59. 

joint tort feasor, 62. 

by joint contractee, 34. 

when a release, ib, 

when an indemnity, ib, 
to pay rent, 11 — 13. 
to repair, 13 — 17. 

form of, 15. 
severance of, 15. 



Damages, recoverable for joint tort, 61, 62 

Death, 

of one executor, 41. 

joint contractor at law, 47. 

in equity, 47 — 55. 
joint and several contractor, 47, 
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Deed, covenantee not executing, 31 . 

Demurrejei, by defendant sued by one of several covenantees, 31, 32. 

DiREcrroRS, covenant to indemnify, 10. 



Election, * 

between different causes of action, 60, 61. 

several verdicts in action on joint tort, 62. 
several liabilities, 42. 
alternative liabilities, 64, 65. 

Equitable Defence, 

by joint contractor who is a surety, 43—46. 

to right of recourse to estate of deceased co-contractor, 65. 

Error by defendant sued by one of several covenantees, 32. 

Execution, 

on judgment by default, 29, 30. 

attachment of debt due to one of two judgment debtors, 33, 34. 

two if judgment against one, 34. 
on judgment against several, 35. 
without satisfaction of joint and several liability, 36 — 38. 

Executors and Administrators, • 

release of executor of deceased joint contractor, 28. 
release by one to another, 39. 
all ought to join, ib, 

if one sued alune defendant could not plead general issue, ib, 
could only plead in abatement, ib, 
then all had to be joined, 40. 
if one an infant, ib. 
if one had not proved, ib, 
if one renounced, ib, 
contracts made by some, ib! 
one sued alone out of many, 41. 
death of one, H). 



Guarantees, 

joint contract by principal and suiety, 43 — 46. 

whether evidence admissible that joint contract is a guarantee, 43. 

equitable defences, 46, 46. 



Indemnity, 

covenant not to sue has effect of, 34. 
to retiring directors, 10. 
to retiring partner, 51. 



IKDEX. 
Infant, executor when must join in action, 40. 



Joinder, 

of plaintiffs in action on contract, 31—33. 

defendants, 22—26. 
of plaintiffs in action of tort, 62. 

defendants, 56, 57. 

Joint Contract, 
what is, 2 — 21. 
question of construction, 3. 
anitractors, 4 — 7. 

if two " bind themselves," 4. 

" promise for themselves," 4, 5. 
" covenant that they or one of them," 2, 6. 
may contract jointly and severally, 4. 
contracteesy 7 — 19. 

agreement with two, 8. 

"and each of them," 8, 15. 
interest of contractees, 8 — 19. 

lessees of different tenements, 9. 
retiring directors, 10. 
separate annuitants, 10, 11. 
jomt tenants, 11. 
tenants in common, 11—16. 

covenant to pay rent, 11 — 13. 
covenant to repair, 13 — 16. 
co-parceners, 13. 
unilateral interest, 17—19. 

agreement with two to pay one, 17. 
"with A. and also with B.," 17. 
" as a separate and distinct covenant," 18. 
general rule for construction, 19 — 21. 
rule in Sorsbie v. Park^ 20, 21. 
incidents of, 22 — 39. 

one cause of action, 3, 22. 
contractors, 23 — 31. 

one may be sued, 22. 

could plead in abatement, 22, 24, 25. 

modern procedure when raising non-joinder, 26. 

release of one, 27. 

of executor of one, 28. 
covenant not to sue one, 27, 28. 
judgment against one, 29. 
when bars action against otberp, 29. 
when not, 30, 31. 
judgment for one, 31. 
judgment by default, 20. 
death of one, 47. 



IKDBX. 

Joint Contractor — conUiwusd. 
incidents of — continued. 
corUractees, 31—34.. 

one could not sue alone, 31. 
defendant might demur, ib, 
though others not parties to deed, ib, 
might move in arrest, ih, 
plead non estfacturriy 22. 
have writ of error, ib. 
plead non assumpsity ih. 
semble all must sue now, 32, 33. 
release by one, 34 
covenant not to sue, ih. 
survivorship on death of one, 47. 
joint contracts in equity, 47 — 55. 

covenant bv assignees in bankruptcy, 47. 
banking partnership, 48. 

held joint and several if made joint by mistake, 49. 
loan to partners secured by joint note, 49. 

or joint bond, 49, 50. 
pre-existing joint and several liability, 51. 

indemnity by surviving partners to retiring partner, 51. 

lessees' covenants by partners, 53, 

covenant by continumg partners to pay specific sum to 

retiring partner, 53. 
covenant as to mode of paying retiring partner's share, 54. 
joint note by partners and surety, 54, 56. 
present rate of construction in equity, 55. 
equitable defences, ih. 
joint contracts by principal debtor and surety. See Guarantees. 

Joint and Several Contract, 
promise by two may be, 4. 
secus of promifld to two, 8. 
what is, 6, 7. 

" we and each of us," 6. 

" they and every of them," 7. 

" conjunctly and severally," 7. 
incidents of, 35 — 39. 

several causes of action, 35. 

one or all may foe sued, ib. 

ao plea in abatement, ih. 

two of three could formerly plead in abatement, 35, 36. 

quoere whether they can object now, 36. 

judgment against one no bar to action against others, 36, 37. 

unless satismction obtained, ih, 

release of one, 38. 

covenant not to sue, 39. 

death of one, 47. 

Joint Debt secured by promissory note, 31. 



IKDBX. 

Joint Tenants, 

covenant with, 11. 

suing in action of tort, 62. 

Joint Torts, 

who are joint tort feasors, 56. 
one or all maj be sued, ib. 
two out of three, ih, 
no plea in abatement, ib. 

unless action really ex eontradu, 57. 
judgment against one of several tort feasors, 57-^59. 
only one satisfaction, 59. 
accord and satisfaction by one tort feasor, ib, 
release of one tort feasor, 61. 
covenant not to sue, 62. 
damages for joint tort, 61, 62. 
non-joinder of plaintiffs, 62. 
no contribution between tort feaaors, 63. 

Judgment, 

against one joint contractor, 29. 

by default, 29, 30. 
merger of cause of action in, 29, 30, 31, 67—69. 
form of, 34, 35. 

against married woman, 29, 35. 
against one joint and several contractor, 36 — 38. 
against one tort feasor, 57 — 59. 
against two, attachment of debts due to one, 33. 
one, attachment of debts due to two, 34. 



Lessees, 

of different tenements, covenant with, 9. 
covenants, 11 — 16. 
and assignees, 42. 



Married Woman, 

may be joint contractor, 29. 
judgment against husband and wife, 35. 

Mistake, 

joint and several contract made joint by, 49 — 61. 
promissory note, 49. 
bond, 50. 

Motion in Arrest by defendant sued by one of many covenantees, 31. 
NoN Assumpsit, plea of, 32. 

J.R. G 



INDEX. 

NoN BST Factum, plea of, 24, 32. 

Non-Joinder, 

of defendants in action on contract, 23 — ^26. 

on a specialty, 23 — 24. 

on a simple contract, 24. 

plea in abatement, 24, 25. 

modem procedure, 26. 

in action of tort, 66. 

where action really on contract, 57. 

executors, 41. 
of plaintiffs in action on contract, 31 — 33. 

in action of tort, 62. 

executors, 39. 



Outlaw, joint contractor abroad was made, 25. 



Partners, 

signature of firm and of several partners, 7. 
contracts by, at law, 29, 48. 

in equity, 48, 49, 50, 51—53, 54. 

Payment to one of several creditors, 3, 34. 

Pre-existing Liability, joint and several, joint contract to secure, 51. 

Principal and Agent, alternative liabilities of, 64, 65. 

Principal and Surety, 

joint contracts by, 43—46. 

equitable defences to actions on, 45, 46. 

Probate. See Executors. 

Promise, 

by two, 2, 4, 6, 8. 
to two, 2, 3, 4, 8, 32. 



Release, 

of one joint debtor, 27. 

to executor of deceased joint contractor, 28. 

covenant not to sue construed as, when, ib, 

discharge of joint contractor in bankruptcy, ih. 

composition with creditors, ih. 

by one joint contractee, 34. 

of joint and several contractor, 38. 

of one executor by another, 39, 

of one tort feasor, 61. 



INDEX. 

Bent, 

joint tenants* interest in, 11. 
covenant with joint tenants to pay, ib. 
interest of tenants in common in, 11, 12. 
covenant with tenants in common, 12, 13. 
interest of co-parceners in, 13. 

Bepairr, 

interest of tenants in common, 15. 
covenant to repair, 15, 16. 

severance of, 15. 

form of, 15, 16. 

whether one tenant in common can sue on, 16 

Bulb, in Sorshie v. Park, 20, 21. 
rule L, 2, 4, 6, 8, 32. 
rnle ii., 3, 22, 28, 32. 



Satisfaction, 

of joint and several liability, 36, 67. 

execution is not necessarily, 37. 
of several liabilities, 42. 
judgment without, aizainst joint contractors, 29. 

joint and several contractors, 36, 57. 

joint tort feasors, 57. 
only one recoverable, 59 — 61. 

Simple Contract, non-joinder of defendant in action on, 23, 24. 

Specialty, non-joinder of defendant in action on, 23, 24. 

Survivorship, 

of liability on death of contractor, 28, 47. 
of right on death of contractee, 4, 47. 
in equity, 47 — 55. 



Tenants in Common, 

interest of, in rent reserved, 11, 12. 
covenant with, to pay rent, 12, 13. 
covenant to repair with, 13 — 16. 

severance of, 15. 

form of, 15, 16. 
whether one tenant in common can sue alone, 16. 

Tender, by assignee in action against lessee, 42. 
Tort. See Joint Torts. 



Unilateral Interest, in one of several covenantees, 17 — 19 
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Words, 

" bind themselves/* 4. 

" covenant," ib. 

" promise for themselves," 4, 6. 

** covenant that they or one of them," 6. 

'* we bind oui'selves and each of us bindeth himself ,** ib, 

" they and every of them," 7. 

" and each of them," 8, 15. 

" covenant with A. and B. and as a separate covenant with each," 

13, 15, 16, 18. 
" it is agreed between the parties," 17. 
" remise release and for ever discharge," 27. 
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